IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF KENTUCKY
- FRANKFORT DIVISION

- UNITED STATES OF AMERICA,

Plaintiff,

CIVIL ACTION NO.
v. ’

U.§8. Ecology; Inc., gt al.,

Defendants.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
CERCLA CONSENT DECREE FOR REMEDIAL
DESIGN, REMEDIAL ACTION, AND
PARTIAL REIMBURSEMENT OF RESPONSE
COSTS FOR THE MAXEY FLATS DISPOSAL

' SUPERFUND SITE
FLEMING COUNTY, KENTUCKY






A. The United States of America ("United States"), onl
behalf of the Administrator of the United States Environmental
"Protection Agency ("EPA"), filed a complaint in this matter
pursuant to Sections 106 and 107 of the Comprehensive
Environmental Response, Compensation, and Liability Act
(fCERCLA')._42 U.5.C. §§ 9606‘and 9607. '

B. The United States in its complaint seeks, inter alia:
(1)'re@mbursement of costs incurred by EPA and the Departmént of 
Juétice for response actions at the Maxey Flatq Disposal
Superfund Site'{the "Site"} in Fleming County, Kentﬁcky, togethe¥
with accrued interest; and (2) peffdrmance of studies and
response work by the Settling Defendants at the Site consisten;
with the National Oil and Hazardous Substances Pollution
Contingengy Plan,-40 C.F.R. Part 300 (as amended) ("NCP").

C. The Maxey Flats Disposal Site is a low-level radicactive
waste site licensed under the Atomic Energy Act ("AEA").

.Pursﬁant to the requirements of the AEA, the Site is owned by the
Commonweaith of Kentucky ("Commonwealth"). The'Commcnwealth,
-through thé Cabinet for Human Resources, exercises regulatory
authority over the Site pursuant to its status as an "Agreement
State” under the AEA and.the Kentucky Cabinet for Natural
Resources and Environmental Protection is the current licensee of
the Site. Nuclear Engineering Company {ﬁow known as "U.S. |

Ecology, Inc.") operated the Site under a license granted by the
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Commonwealth from 1963-1978, during which time 4-5 million cubic
feet of radioactlve waste was dlspcsed of at the Site.

D. - In accordance with the NCP and Section 121(f) (1) (F) of
'CERCLA, 42 U.S.C. § 9621(f) (1) (F), EPA notified the Commonwealth
of Rentucky on June 30, 1992 of negotiations with potentially
responsible‘parties ("PRPs") regarding the implementation of the

remedial degign and remedial action ("RD/RA") for the Site.
| E. In accordance with Section 122(3j) (1) of CERCLA, 42
U.S.C. § 9622(3) (1), EPA notified the United_States Department of
the Interior and the United States Depcrtment of Agriculture on
June 30, 1952 of negotiations with PRPs regarding the release ofl
hazardous substances that may have resulted in icju:y to the
natural rescurces under federal truéteeship and encouraged the
trustees to participate in the negotiation of this Consent
Decree. '

F. Participation by the Settling Defendants in che
settlement represented by this Consent Decree shall not be
construed as an acknowledgement by the Settling Defendants that
releases or threatened releases of hazardous substances at or
from the_Site constitute an imminent and substantial endangerment
to the public health or welfare or to the environmcnt. Ekcept as
otherwise provided in the Federal Rules of Evidence,
participation by the Settling Parties in the sett;ement '
represented by this -Consent Decree shall not be considered an
admission of liability for any purpose. By ccnsenting to the

entry of the Consent Decree, the Settling Defendants do not admit
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- any statement in the administrative record. The Settling Parties
reserve their rights to raise any defense and to challenge any
fact or liability in any Proceeding except one to .enforce this

' Consent Decree. |

G. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA
placed the Site on the National Priorities List, set forth at 40
C.F.R. Part 300, Appendix B, by publlcation in the Federal
Register on June 10, 1986, at 51 Fed. Reg. 21,055 and 21,095.

E. 1In response to an alleged release or substantial threat
of a release of hazardous substances at or from the Site, the
Maxey Flats Steering Cemmittee, composed of 82 PRPs, commenced oe
March 24, 1987, a Remedial Investigation and Feasibility Study
(*RI/FS*) for the Site pursuant to 40 C.F.R. § 300.430 under the
Administrative Order by Consent ("AOC") for the Site dated March
-24, 1987,

I. The Remedial Investigation (*RI") Report for the Site
was finalized on July 21,.1989; and the Feasibility Study ("FS")
Repore was finalized, with an Addendum, on May 31, 1951. The
Maxey Flats Steering Committee has completed the work required
under the AOC.

J. Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, EPA
published notice of the coméletion-of the FS and of the propoaed
plan for remedial action on June 3 and June 4, 1991, in major
local newspapers of generai circulation. EPA provided an
opportunity for written and oral comments from the public on the

proposed plan for remedial action. A copy of the transcript of
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the pubiic méeting held on the proposed plan is available to the
public as part of the administrative record upon which the
Regional Administrator based the selection of the responge
-action.

K. The decision by EPA on the remedial action to be
implemented at the Site is embodied in a finai Record of Decision
{*ROD"), issued on September 30, 1991. {attached as Appendix A},
on which the Commonwealth had a reasonable opportunity to review
_and comment and has given its general concurrence. The ROD
includes a responsiveness summary to the public comments. Notice
of the final plan was published in accordance with Section 117(b)
of CERCLA.

L. Based on the informaticn currently available to EPA, EPA
believes that the Work as defined herein will be properly and
promptly conducted by the Settling Defendants if conducted in
accordance with. the requlrements of thzs Consent Decree and the
Statement of Work {"SOwW") .

‘M. Solely for the purposes of Section 113(j} of CERCLA, the
remedial action selected by the ROD and the Work to be performed
by the Settling Defendants shall constitute a response action
taken or ordered by the President.

N. The Partiesg represent, and the Court by entering this
Consent Decree finds, that this Consent Decree has been
negotiated by the Parties in good faith and implementation of
this Consent Decree will expedite the cleanup of the Site and

will avoid prolonged and complicated litigation among the
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Parties; and that this Consent Decree is fair, reasonable, and in
the public inte;est.
NOW, TEEREFORE, it is hereby Ordered, Adjudged, and Decreed:
. II. JuRIspICTION

‘1. This Court has jurisdiction over the subject matter
of this action pursuant to 28 U.5.C. §§ 1331 and 1345, and‘42
U.S.C. §§ 9606, 9607, and 9613(b). This Court also has personal
.jurisdlctlon over the Settling Parties. Solely for the purposes
of this Consent Decree and the underlylng complaint, Settling
Parties waive all objections and defenses that they may have to
' jurisdiction of the Court or to venue in this District. The
Settling Parties shall not challenge the terms of this Consent
Decree or this Court’s jurisdiction to enter and enforce this
Consent Dscree.

III. P I B

<. This Consent Decree applies to and is binding upon
the United States, the Settling Defendants, and their soccessors
and assigns. Any reorganization, abolitien, size reduction,
transfer of function, or change in the existence or authority of
a Settling Federal Agency or'the Commonwealth, or change in
ownership or corporate status of a'Settling Private Party
including, but not limited to, any transfer of assets or real or
.personal property, shall in no way alter the regponsgibilities
under this Consent Decree of the Settling Federal Agency,

Settling Private Party, or the Commonwealth.
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‘ 3. Settling Private Parties shall provide a coﬁy of
this Consent Decree to each contractor'hired to perform the IRP
Work (as defined below) and to each ﬁeraon representing any
‘Settling Private Party with respect ﬁo the Site or the IRP Work
and éhall conditicn all contracts entered into hereunder upon
performance of the IRP Work in conformity with the terms of this
Consent Decree. Settling Private Parties or their contractors
shall provide written notice of the Conaent Decree to all
subcontractors hired to perform any portion of the IRP Work
required by this Consent Decree. Settling Private Parties shali
nonetheless be responsible for ensuring that their contractors -
and subcontractors perform the IRP Work in accordance with this ‘
Consent Decree. With regard to the IRP Work, each contractor and
subcontractor shall be deemed to be in a contractual relationship
with the Settling Private Parties within the meaning of Section
107 (b} (3) of CERCLA, 42 U.S.C. § 9607 (b) (3).

4. The Commonwealth shall provide a copy of this
Consent Decree to each contractor hired to perform the BoRP Work
(as defined below) .and to each person representing thé
‘Commonwealth with respect to the Site or tﬁe BoRP Work and shall
condition all contracts entered.into hereunder upon performance
of the BoRP Work in confﬁrmity with the terms of this Consent
Decree. The Commonwealth or its contractors shall provide
written notice of the Consent Decree to all subcontractors hired
to perform any portion of the BoRé Work. The Commonwealth éhall

nonetheless be responsible for ensuring that_its contractors and
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.subcontractors perform the BoRP Work in accordance with this
Consent Decree. With regard to the BoRP Work, each contractor
and subcontractor shall be deemedltc be in a contractual
‘relationship with the Commonwealth within thelmeaﬁing of Section
107 (b) (3) of CERCLA, 42 U.S.C. .§ 83607(b) (3).
| IV. DEFINITIONS
5. Unless otherwise expressly provided herein, terms
‘ used in this Conseént Decree which are defined in CERCLA or in
.regulations promulgated underhCERCLA shall have the meaning
‘assigned to them in CERCLA or,inlauch requlations. Whenever _
terms listed below are used in this Consent Decree or in the
Statement of Work or appendicee attached hereto and incorporated
hereunder, the following definiticns shall apply:
"AEA" shall mean the Atomic Energy Act of 1953, as amended,
42 U.S.C. §§ 2201 gt geq. _ ‘
"Balance of Remedial Phaee' (BORP) shall mean that portion
of the remedy for the Site described in Tasks IV and V of Section .
IV of the Statement of Work for the Site (SOW), attached as
Appendix B, and which ia equivalent to the tasks comprising the
"Interim Maintenance Pericd" (IMP) and "Final Closure Period”
(FCP) as described in the ROD. _ |
"BORP Activitiee“ shall mean those activitiee to be
undertaken by the Commonwealth to implement the final plans and
specifications submitted by the Commonwealth pursuant to the IMP
' and FCP work ﬁlans as described in the SOW and this Consent

Decree and approved by EPA.
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"BORP Remedial Design*® shall mean thoge activities to be
undertaken by the Commonwealth to develop the final plans and
specifications for the BoRP Activities as required in the SOW and
- this Consent Decree.

"BORP Work® shall mean all activitiea the Commonwealth is
requlred to perform under this Consent Decree, including the
Commonwealth,IRP Obligatlons and other remedial tasks anq O&aM _
(as defined below) specified in the SOW, except those réquired by
Section XXVIII (Retention of Records). |

"CERCLA" shall mean the'gomprehensive Environmental_
Response, Compensation; and Liability Act of 1980, as amended by
the Superfund Amendments and Reauthorization Act of 1986, 42
U.S.C. §§ 9601 et 8eqg.

"Chemical and Radiological Monitoring" shall mean all
monltorlng. including monltorlng for RCRA hazardous wastes or
hazardous constituents, as specified in Section_III.A.4.e.-j. of
the SOW. |

"Commonwealth IRP Obligations" shall mean the Commonwealth’s
responsibility to perform the following tasks until Certification
of Completion of the IRP: Chemical and Radioclogical Monitoring}
access control and security; and Site maintenance,'including
graés cutting, fence repair, routine cap repairs, subsidence
monitoring and repair, and ditch cleaning.

"Commonwealth"® or 'Stéte" shall mean the‘Commonweélth of
Kentucky, its various State cabinets and agencies, and related

entities including the State university system.
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*Consent Decree® shall mean this Detree and all appendices
attached hereto (listed in Section 2XXII); In the event of
conflict between this Decree and any appendix, this Decree shall
" control. h

"Construction Standards"® shall'mean those requiremente
designated as Construction Standards in the Statement of Work and
those construction- -related criteria and standards developed
during IRP Remedial Design or BoRP Remedial Design which are
_congistent with the remedy outlined in the SOW.

"Day" shall mean a calendar day unless expressly stated to
be a working day. *Working day” shall mean a day other than a ‘
éaturday, Sunday, or federal holiday. In_computing any period of
time under this Consent Decree, where the last day would fall on
a Saturday, Sunday, or federai holiday, the period shall run
until the close of bﬁsiness of the next workihg day.

*De Minimis Comsent Decree* shall mean the consent decree
1odged herewith to which the United States, the De Minimis
Settlors and the Settling Privates Parties are signatories.

"De Mipimig Settlors" shall mean, collectively, the "Non-
Federal De Minimis Settlors"'and the "Federal De u_n;mis
Settlors,"® as listed in Exhibits 1 and 4 of the "De Minimis
Consent Decree® for the Site lodged with this Consent Decree.

"EPA" shall mean the United States Environmental Protection
Agency and any successor departments Oor agencies of the Unlted

States.
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"Final Closure Period" (FCP} shall mean that porticn of the
remedy described in Section IV, Task IV.B. of the SOW and
identified as the Finail Closure Period in .the ROD.

"Future Response Costs" shall mean the costs that EPA or. the
'United States Department of Justice incur in reviewing or
developing plans, reports and other items pursuant to thig’
Consent Decree verifying the Work, or otherwise overseeing this
Consent Decree, including payrell costs, contractor costs, travel
costs, and laboratory costs; but shall not include i) costs EPA
incurs in performing Emergency Response pursuant to Section
: XVIII ii) costs EPA incurs in performing Work in accordance w1th
Paragraph 126 of Section XXIV (Covenants Not to Sue or Take
Administrative Action by Plaintiff) or in performing additional
Tesponse actions as provided ig Section IX (Additional Response
Actions) or Section X (EPA Periodic Review); or iii) any other
costs which are reserved or subject to reopeners under Section
XX1v (Covenants Not to Sue or Take Administrative Action by
Plaintiff}.

"Interim MaintenanCe Period" (IMp) shalllmean the period of
natural subsidence, and Site maintenance and monitoring,
commencing upon Certification of Completion of the IRP and
concluding with the attainment of the trench stabilization
criteria established in accordance with the Sow.

"Initial Remedial Phase" (IRP)} shall mean that portion of
the remedy described in the Record of Decision as the Initial

Closure Period, which consists of Tasks I-III of the SOW and the
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performance monitoring requirements relating to Tasks I-IIT in
Task V of Section IV of the SOW.

*IRP Activities® shall mean those activities to be

undertaken by the Settling Private Parties to implement the final
plans and specifications submitted by the Settling Private
Parties pursuant Lo the IRP Remedial Action Work Plan and
~approved by EPA. ‘

"IRP Remedial Design' shall meat those activities to be
undertaken by the. Settling Private Parties to develop the final
plans and specifications for the IRP Activitles pursuant to the_
IRP Remedial Deszgn Work Plan.

"IRP Work" shall mean all activities Settling Private
Parties are required to perform under this Consent Decree,
including the IRP tasks specified in the SOW, except those
required by Section XXVIII (Retention of Records).

*National_Contingency Plan" or (NCP) shall mean the National
Oil and Hazardous Substances Pollutiocn Contingency Plan
Promulgated pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605,
codified at 40 C.F:R. Part 300, including, but not limited to,
‘any amendments thereto.

"Operation and Maintenance' or (0 & M) shall mean all

activities to maintain the effectiveness of the remedial action

which are described in the Record of Decision for the Site as the

Custodial Maintenance Period, including all institutional
control, perpetual care, and maintenance and monitoring

activities as required under the Institutional Control Period
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(ICP) and Post-Institutional Control Period Work Plans and
0peraticn and Maintenance Manuals developed pursuant to this
Consent Decree and the Statement of Work (SOW) and approved by
EPA. |
] 4Paragraph"shall mean a portion of this Consent Decree -
identified by an arabic numeral or an upper case letter. _

“Parties™ shall mean the Plaintiff, the Settling Defendants,
and the Settling Federal_Ageﬁcies. _

"Past Response Costsf shall mean all costs, including, but
not limited to, direct and indirect costs ﬁhat the United States
(excluding the Settling Federal Agencies} incurred and paid wi;ﬁ
regard to the Site prior to the date of entry oflthia Conaent
Decree, plus interest on those costé.

"Performance Standards" shall mean the performance
standards specifically identified in Section IIT of the SOW and
such other cleanup standards, standards of control, aﬁd other
substantive requirements, criteria or limitations that EPA
identifies as a result of IRP Remedial Design or BoRP Remedial
Design that are consistent with the standards specified in
Section III of the SOW.and-are réquired due to significant
monitoring or sampling data developed during the IRP Remedial
Design or BoRP Remedial Design which ére materially different
from previously existing data. |

"Plaintiff" ghall mean the United States on behalf of EPA.
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"RCRA® shall mean the Resource Conservat;on and Recovery
Act, as amended, 42 U.S.cC. §§ 6901 g; 8€g., which is in effect on
the effective date of this Consent Decree. .

"Record of Decision" (ROD) shall mean the EPA Record of
Decision relating to the Site dated September 30, 1991, issued by
EFA Region IV, and all aﬁtachmenta ‘thereto.

. "Remedial Activitles" shall mean the IRP Activities and the
BoRP Activities.

"Remedial Measures® shall meﬁn the "Remedial Measures"
designated in Séctiop IIT of the sow.

"Remedial Standards® shall mean the "Performance Standards®
as defined in this Conéent Decree and the Construction Standards
_énd Remedial Measures described in Section III of the SOW, as may
be modified by EPA during IRP Remedial Design and EoRP Remedial
Design. _

"Section® shall mean a portion of this Consent Decree
identified by a Roman numeral.

"Settlement Agreement® shall mean the agreement between the
Settllng Prlvate Parties and Settling Federal Agencies, which is
attached to this Consent Decree as Appendix C and which 15 made
an enforceable part hereof.

“Settllng Defendants" shall mean the" Settling Private
Parties and the Ccmmonwealth _

"Settling Federal Agencies" shdll mean those agenﬁies or

departments of the United States identified in Appendix D hereto.
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"Settling Parties® shall mean the Settling Private Parties,
the Settling Federal Agenczes, and the Commonwealth.

*"Settling Private Parties" shall mean those parties
"identified in Appendix E hereto. _

"Site™ shall mean the Maxey Flats Disposal Superfund Site,
encompassing approximately 280 acres, located on County Road
1895, apﬁroximately 10 miles northwest of the éity of Morehead,
in southeastern Fleming County, Kentucky and'depicted generallf
on the map-attached as Appendix F. |

"Statement o£ Work" (SOW) shall mean the document attached~
as Appendix B to this Consent Decree and any.modifications made
in accordance with this Consent Decree:

"Supervising Contractor" shall-mean the principal contractor
Or contractors retained‘by the Settling Defendants to supervise
and direct the design andfor implementation of their respective
Work under this Consent Decree.

"United States" shall mean the United States of America,'
including its agencies, departments, and instrumentalities,
except ‘that, for purposes of Sections XIX, xx, XXIII, XXIV and
XXV of this Consent Decree (Reimbursement of Response Costs,
Indemnification and Imsurance, Stipulated Penalties, Covenants
Not to Sue or Take Administrative Action by Plaintiff, and |
Covenants by Settling Defendants), "United Stateg" shall not
include the Settling Federal Agencies. _

"Waste Material" shall mean (1) any "hazardous substance"

under Section 101(14) of CERCLA, 42 U.S.C. § 9601(14); (2) any
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pollutaat or contaminant under Section 101(33) of CERCLA, 42
U.8.C. § 9601(33); and (3) any "solid waste" under Section
1004{27)'cf RCRA, 42 U.S.C. § 6903(27).
"Work® shall mean the IRP Work and the BoORP ﬁcrk.
: : V. GENERAL PROVISIONS
6. Oblectives of the Parties
The objectives cf the Parties in entering into this Consent
Decree are to protect public health and welfare and the
envircnmeﬁt at the Site through the funding, deslgn and
implementation of response actions at the Site by the Settling

- Parties and to partially reimburse response costs of the

Plaintiff.

7%@;&@ _

' a. Settling Private Parties shall perform and,
together with Settling Federal Agencies, shall finance the IRP
Work in accordance with thie Ccneenc Decree and all plans,
standards, specificatiocns, and schedules set forth in the SOW, as
well as the schedules developed and approved by EPA pursuant to
this Consent Decree. Settling Private Parties and the Settling
Federal Agencies shall also relmburee the United States for
response costs as provided in this Consent Decree.

b. The Commonwealth shall perform and finance the
BORP Work and the Commonwealth IRP Obligations in accordance with
this Consent Decree and all plans, standards, spec1ficatlcns, and
schedules set forth in the SOW, as well as the schedules

developed and approved by EPA pursuant to thie Consent Decree.
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This Consent Decree does not purport to settle any liability the
Coﬁmonwealth-may have to Plaintiff for any response costs the
United States (other than the Settliﬁg Federal Agencies) hasg
'incurrgd 48 of the date of entry of the Consent Decree or which
the United States will incur after the date of entry of this
Consent Decree, except those Costs the Commonwealth hag agreed to
pay under Sections XII and XVIII (Access and Emergenby Response) ,
and Paraéraph 126 of Section XXIV (Covenants Not Te Sue or Také
Administrative Action by Plaintiff).

€. Whenever the Settling Private Parties ang
Settling Federal Agencies are obligated to pay mdney to the
Plaintiff under this-Consent Decree, the Settling Private Parties
are jointly and severally obligéted for the entire amount. The
Settling Private Parties and Settling Federal Agencies have
allocated the payﬁent ocbligations under this Consent_Decree among
themselves as specified in the Settlement Agreement. The
Settling Private Parties are jointly and severally obligated to

'perform the IRpP Work and to finance all IRp Work, but the

‘Settling Private Parties and the Settling Federal Agencies as

Specified in the Settlement Agreement.

d. Except as provided in section XXI (Force

any of the Parties of their obligations under thig Consent

Decree.
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e. No provision of this Consent Decree shall be .
interpreted as or constitute a commitment or requirement that the
Settling Federal Agencies obligate or pay funds in contravention

'of the Anti-Deficiency Act, 31 U.sS.C., §§ 1301, 1341, 1342, 1349-
51, 1511-19. o

8. Compliance With Applicable Law. All activities
~undertaken by Settling Defendants pursuant to this Consent Decree
- shall be performed in accordance with the requirements of all
~applicable federal and.atate iaws'and regu;a;ioﬁs. Settling
Defendants shall also comply yith-ail applicable or relevant and
appropriate requirements of all federal and state environmental-
laws as set forth in the ROD and the SOW. The aétivities
conducted pursuant to this Consent Decree, if approved by EFA,
shall be considered to be consistent with the NCP.
9. Pemmigs ,

a. As provided in Section 121(e) of CERCLA_and
§ 300.400(e) (1) of the NCP, no permit shall be required for any
portioﬁ of the Work conducted entirély on-site. 1In particular,
the Settling Private Parties and Commonﬁealth agree that, by
performing or paying fdr the IRP Work or any other response
actions that are on-site, as defined at 40 C.F.R. | _
§ 300.400(e) (1) (1993), the Settling Private Parties and Settling
Federal Agencies do not become subject to any existing or future
State permittee or licensee obligations arising under any State
statutes or regulations that implement or are the basis for

delegation under the ARA, the Clean Air Act, the Clean Water Act,
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RCRA,. the Safe Drinking Water Act, and the Solid Waste Disposal
Act; or based on any independent State statutes or regulations,
existing now or in the future, that apply to the.aame media or
‘Waste Material as such federal statutes. However, this Paragraph
does hdt rélieve Setfling Private Parties or Settling Federal
Ageﬁcies from'complying with the applicabié or relevant and
apbropriate requiréments.of federal and state environmental laws
as set forth in the ROD. When any portion of the Work requires a
federal or state permit or approval, Settling Defendants sﬁall
submit timely and complete applications and take all other
acticns'necessary to obtain_all such permits or approvals.

b. BSettling Defendants may seek relief under the
provisions of Section XXI . (Force Majeure) of this Consent Decree
for any delay in the performance of the Work resulting from a
failure to obtain, or a delay in obtaining, any permit required
for the Work. |

C. This Consent Decree is not, and shall not be

construed to be, a permit issgued pursﬁant to any federal or state

statute or regulation.
10. Notice of Obligations to Succesgors-in-Title
d4. Within 15 days after thé entry of this Consent
Decree, the Commonwealth of Kentucky, as owner of the Site
property, shall record a certified copy of this Consent Decree
with the Recorder’s Qffice (or Regiétry of Deeds or other
appropriate office), Fleming County, Commonwealth of Kentucky.

Thereafter, each deed, title, or other instrument conveying an
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interest in the property included in the Site shall contain a
notice stating that tne property is subject to this Consent
Decree and shali reference the recorded location of the Consent
'Decree and any restrictions.applicable to the property under this
Consent Decree. |

b. The obligations of the Commonwealth with
respect to the provision of access under Section XII (Access) and
the 1mplementatisn of institutional controls as required by the
. ROD and the SOW shall be bindlngvupon any and all departments or
agencies of the Commonwealth and any and all persons who
subsequently acquire any ownership interest or portion thereof
'fhereinafter "Successors-in-Title"). Within 15 days after the
entry of this Consent Decree, the Commonwealth shall record at
. the Recorder’s Office (or Registry.of Deeds or other appropriate
office where land ownership and transfer records are maintained
for the property) a notice of obligation to provide access under
Sectlon XII (Access] and related covenants. Each subsequent
instrument conveying an interest to any such property included in
the Site shall reference the recorded location of such notice and
covenants appligable to the property.

c. The Commonwealth and any Successor-in-Title
shall, at least 3@ days prior to the conveyance of any such
interest, give written notice of this Consent Decree to the
grantee and written notice to EPA of the proposed conve?ance,
including the name and address sf the grantee, and the date on

which notice of the Consent Decree was given to the grantee. In



-.21-

the eveﬁt of any such conveyance, the Commonwealth’'s obligations
under this Consent Decreé, including its obligations to provide
Or secure access pursuant to Section XII, shall continue to be
‘met by the Ccmﬁonwéalth In addition, if the United States
.approves, the grantee may perform some or all of the Work under
this Consent Decree. In no event shall the conveyance of an
interest in property that includes, or is a portion of, the Site
release or otherwise affect the liability of the Settling Parties
to comply with the Consent Decree.

d. 1In the event that additional parcels of property
- are acqulred for a buffer zone pursuant to the SOW, the party
acquiring such property shall comply with the provisions of
subparagraphs a-¢ above, with all obligations running from the
closing date of the acquisition of any such parcel of property.

VI. DE MINIMIS CONSENT DECREE

11. In consideration of the covenants not to sue the
Commonwealth ¢f the De De Minimig Settlors under the terms of the De
Minimis Consent Decree, and except as'sp801f1C§lly provided in
Paragraph 12 of this Consent Decreé, the Commonwealth covenants
not.to sue or to take adminiétfative action against any of the Re
Minimis Settlors for any and all civil liability pursuant to
Sections 107(a) or 113(f) of CERCLA, 42 U.S5.C. ss %607 (a) and
g9613(a), and Section 7003 of RCRA, 42 U.S.C. § 6973, state law or
common law, relatinglto the Site. The covenants not.to Sue or to
‘take administrative action of the Commonwealth shall take effect

for the De ‘Minimig Settlors upon their respective payments in
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accordance with the De Minimis Consent Decrse. These covenants

not to sue extend to the De Minimig Settlors and do not extend tgp

any other person.

12. The covenants by the Commonwealth ser forth in
Paragraph 11 above do not pertain to any matters other than those

expressly specified therein. The Commonwealth reserves, and this

Consent Decree ig without prejudice to, all rights against the De

Minimis Settlors with respect to all oth

er matters, including,
but not limited to: |

&. <claimg based on failure to make the payments
required by Section XIX {(Reimbursement
De Minimis Comsent Decree;

b. crximinal liability;

of Response Costs) and the

C. liability for injury to, destruction of,'or loss of
natural reaourceé for which there are federa) trusteeas.

d. liability for response costs that have been or may
have been incurrea by the U.S. Department of Iﬁterior or U.s.

Department of Agriculture in their role as natural resource
" trustees.

' '13. Nothing in this Section or the Re Minimis Consent
l Decree shall affect the obligations of the Settling Partieg or
thelr successors ot assigns to the Plaintiff under the terms of
this -Congent Decree, or the rights of the ﬁlaintiff against the
Settling Parties or their Buccessors or agsigns ag provided or
reserved under the terms of this  Consent Decree,
VII. AT Y '
IBE_SE2ILIHQ_EEDEEAL_BGENQIEiJELIQSH_QIHEE
14. The Settling Private éartiea and the Settliﬁg

Federal Agencies have get forth their obligationg to each otheaer
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in the Settlement Agreement, which is incorporated herein by

reference and made an enforceable part hereof.

VIII. PERFORMANCE OF THE WORK
15. Selection of Supervising Contractor.

a. All aspects of the IRP Work to be performed by
Settling- Private Parties pursuant to this Section or Sections IX,
X, and XI (Additional Response Actions, EPA Periodic Review, and
Quality Assurance, Sampling and Data Analysis) of this Consent
_Decree shall be under the diréction and auperviéion of a
Supervising Contractor, the selection of which shall be subject
to dlsapproval by EPA. Within 15 days after thelentry of this
Consent Decree, Settling Private Parties shall notify EPA and the
Commonwealth in writing of the name, title, and qualitications of
any contractor proposed to be the Supervising Contractor for the
IRP Activities. EPA will issue a notlce of disapproval or an
authorization to proceed upon notlficatlon of the identity of the
Supervising Contractor. EPA will not disapprove a proposed
‘Supetvising Contractor on the ground that the proposed
Supervising Contractor is, or is affiliated with, a Settling
Private Party or a De ﬂinimig Settlor. 1If, at any time after a
Supervising Contractor is approved, Settling Private Parties
propose to change a4 Supervising Conttactor, the Settling Private
Parties shéll again notify EPA and must obtain an aﬁthorization
to proceed from EPA'before'the-new Supervising Contractor
performs, directs, or supervises any IRP Work under this Consent

Decree.
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b; If EPA disapproves a proposed Supervising
Contractor, EPA will notify the Settling Private Parties in
writing and the Settllng Private Parties shall then aubmlt to EPA
"and the Commonwealth - a list of contractors, including the
qualiflcations of each contractor, that would be acceptable to
them within 30 days of receipt of EPA'B disapproval of the
contractor prev1ously Proposed. EPA will provide written ootice
Qf the names of_any contractor that it disapproves and an
authorization to proceed with respect to any of the other
contractoro. EPA will not disapprove a proposed Supervising )
Contractor on the ground that the proposed Supervising Contractor
is, or is affiliated with, a Settling Private Party or a De
Minimis Settlor. Settling Private Parties may select amy
contractor from that list that is not disapproved and shall
'not;fy EPA and the Commonwealth of the name of the contractor
selected within 21 days of EPA‘s authorization to proceed.

€. All aspects of the BoRP Work to be performed
by the Commonwealth pursuant to this Section or Sections IX, X,
and XI (Additional Response Actions, EPA Periodic Review, and
Quality Assurance, Sampling ond Data Analysis) of this Consent
Decree shail be under the direction and supervision of a
Supervising Contractor or an agency or employee of the
Commonwealth, Tﬁe selection of a Superﬁising Contractor or
agency or employee of the Commonwealth to sérve in that capacity
shall be subject to disapproval by EPA. Within 180 days prior to

_the scheduled completion of IRP Activities, the Commonwealth
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shall notlfy EPA in writing of the name, title, and
qualifications_of any contractor, person, or agency proposed to.
direct and supervise the BoRP Work. EPA will issue a notice of
‘disapproval or an authorization to proceed upon notifigation of
the identity of the Supervising Cont:actor Or agency or employee
serving in that capacity. After EPA authorizes the BORP Work ﬁo
ﬁroceed,'the Commonwealth shall not replace the Superviging
Contractor or agency or employee serving in that capacity yithéut
-notifying EPA and obtaining a new authorization to proceed.

| d. If EPA disapproves the contractor, person, or
agency selected by the Commonwealth to auperfiae and direct the
- BORP Work, EPA wiil-notify the Commonweal;h in writing. Within
30 days after receipt of EPA‘s disapproval, the Commonwealth
shall submit to EPA a list of other contractoré, persons, or
agencies proposed by the Ccmmonweal;h to aupefvise the BoRP Work.
EPA will pProvide written notice of the names of any contractor,
person or agency that it disapproves and an aﬁthérization to
-proceed with respect to any of the other listed candidates. The
Commdnwealth may select any contractor, persoh or agency from
that list that is not disappfoved and shall notify EPA of its
selection within 21 days of EPA's authorization to proceed.

e. If EPA fails to provide written notice of-i;a”
authorization to proceed or disapproval as providéd in this
Paragraph and this failure prevents Settling Private Parties or
the Commonwealth from meeting one or more deadlines in a plan

~approved by the EPA pursuant to thig Consent Decree, Settling.
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Private‘Parties or the Commonwealth may seek relief under the
provisions of Section XXI (Force Majeure) hereof. |
16. Commonwealth IRP Qbligationg. Within 45 days
‘after entry of this Consent Decree, the Commonwealth shall submit
-to EPA a work plan detailing the Commonwealth IRP Obligations
{IRP Monitoring and Maintenance Plan). Upon approval of the IRP
Monitoring and Maintenance Plan by EPA, the Commonwealth shall
implement the ﬁlan. The.fact that the IRP Monitoring a#d
Maintenance Plan has not been submitted or aﬁproved shall not.
prevent the Commonwealth from performing its obligationa under
the AEA license for the Slte
17. Egmﬁﬂial_nﬁﬂisn
a. Within 66 days aftef EPA’'s issuance of an
authérization to proceed to Settling Private Parties pursuant to
Paragraph 15, Settling Private Parties shall submit to EPA and
the Commonwealth a work plan for'thg design of the Initial
Remedial Phase at the Site ("IRP RD Work Plan") or that portion
of the work plan related to the ieachate removal, solidificgtion,
and disposal. At the same time, Settling Private Parties ghall
also submit to EPA and the Commonwealth a health and safety plan
for the IRP Remedial Design which conforms to the applicable
Occupational Safety aﬁd Health Administration regulations
including, but not limited to, 29 C.F.R. § 1910.120, and
Commonwealth of Kentucky regulations relating to worker exposure
to radiation. The health and safety plan shall specify a safety

officer to ensure that work procedures are carried out in
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accordance with state and federal health and safety requirements.
éettling Private Parties shall submit the complete IRP RD Work
~Plan (or tho remainder thereof, if they have submitted that
portion of the IRP RD Work Plan related to leachate removal,
solidification, and dlsposali no later than 90 days following
initiation of full scale leachate removal and solidification
operations.

b. Within 60 days after EPA determines that
trench stabilization criteria established in accordance with the
SOW have been attained the Commonwealth shall submit to EPA a
work plan for the design of the FCP ("FCP RD Work Plan"). At the
same time, the Commonwealth shall submit to EPA a health and
safety plan for the FCP activities which conforms to the .
applicable Occupational Safety and Health Administration and EPA
requirements including, but not limited to, 29 C.F.R. § 1510.120,
and Commonwealth regulations relating to worker exposure to
radiation. To satisfy this requirement the Commonwealth may
submit to EPA a supplemented version of the health and safety
plan in effect for the Site under its AEA license. The FCP
health and séfety plan shall'specify a radiation safety officer
Lo ensure that work procedures are carried out in accordance with
state and'federal health ond safety requirements.

| " €. 'The work plans specif;ed in subparagraphs 17.a
and 17.b above shall provide for design of the remedy set forth

in the ROD in accordance with the SOW and, upon their appro§a1 by
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EPR, shall be incorporated into and become enforceable under this
Consent Decree.

d. The IRP RD Work Plan shall inalude plans and
schedules for implementation of all IRP Remedial Daaign'and pre-
design tasks identified in aha SOW, including, but not limited.
to, plams and schedules for the campléﬁion of: .{(1} IRP Remedial

Design aampling and analysis plans including,'but not limited to,
| an IRP Remedial Design Quality Assurance Project Plan in
‘accordance with Section XI (Quality Assurance, Sampling and Data
Analysis); (2) a preliminary IRP Remedial Design report; and (3)
pre-final and final IRP Remedial Design reports. In addition,
the IRP RD Work Plan shall include & schedule for completion of
the IRP RA Work Plan.

e. The FCP RD Work Plan shall include, without
being limited to, plans and schedules for completing:_ {1) design
sampling and analysis plaﬁs, including but not limited to, an FCP
Quallty Assurance’ Project Plan in accordance with Section XI
(Quality Assurance, Sampling, and Data Analysis}); (2) an FCP
pPreliminary Remedial Design report; and (3} FCP pre-final and
final Remedial Design.reporta. In addition, the FCP RD Work Plan
shall include a schedule for completion of the'FCPIRA Work Plan.

| f. Upon approval of the IRP RD Work Plan and

health -and safetyiplans for all‘fiald activities by ﬁPA, after a
reasonable opportunity for review and comment by the
-Commonwealth, the Settling Private Parties sghall implement the

IRP RD Work Plan. Settling Private Parties shall submit to EPA
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and-the Commonwealth all plans, submittals and other deliverables
required under the approved IRP RD Work Plan in accordance with
the schedule for review and approval pursu&nt to Section XIV
" (Submissions Requiring Agency Approval).

g. Upon'aﬁérofal.of the FCP RD Work Plan and
health and safety plans for all field activities by EPA, the
Coﬁmonwea}th shalllimplement the FCP RD Work Plan. The.
Commonwealth shall submit to EBA all Plans, submittals and.other
deliverables required under the approved FCP RD Work Plan in
accordance.with the schedule for review and approval pursuant to
Section XIV (Submissioﬁs Requiring Agency Approval).

h; The IRP preliminary Remedial Design and FCP
‘pPreliminary Remedial Design reports shall include, at a minimum,
the following: (1) design cfiteria; (2) results of additiocnal
‘field sampling and pre-design work; (3) preliminary plans,
drawings and sketches; (4) required specifications in outline
form; and (5) a preliminary construction schedule.

i. The IRP pre-final and final Remedial Degign

réports shall include, at a minimum, those items specified in
Section IV, Task II of the SOW,‘which include the following:
(1) final plans and specifications; (2) a complete design
analysis; (3) a final IRP construction schedule; and (4) a field
sampling plan (directed at measuring attéinment of Performance
Standards). |

j. The FCP pre-final and final Remedial Design

reports shall include, at a minimum: {1} final plans and
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specifications; (2) a complete design analysis; (3) a final rFCPp
construction schedule; (4) a final overall construction cost
estimate; and (§) a field sampling plan (directed at measurlng
attainment of Performance Standards) .

18. Remedial Activities.

| a. Concurrent with the submittal of the IRD final
kemedial_Design Report, Settling Private Parties shall .submit to
EPA and the Commonwealth a work plan for the performance of the
-IRP at the Site ('IRP RA Work Plan"). The IRP RA Work Plan shall
provide for implementation of. the IRP in accordance with the _
design plans and specifications in the IRP fihal Remedial Design
Report. Upon its approval by EPA, the IRP RA Work Plan shall he
incorporated into and become enforceable under this Consent

Decree. At the same time that they submit the IRP RA Work Plan,

Settling Private Parties shall submit to EPA and the Commonwealth

a Construction Health and Séfety Plan/Contingency Plan for field
- activities required by the IRP RA Work Plan which conforms to the
applicable Occupational Safety and Health Administration and
Commonwealth requirements including, but not limited to, 29
C.F.R. § 1910.120, and Commoﬁwealth regulations relating to
worker exposure to radiation. The health and safety plan shall
specify a safety officer to ensure that work procedures are
carried out in accordance with gtate and federal health and
safety requirements. In addition to the IRP Construction Heaith
and Safety Plan/Contingency plan; Settling Private Parties shall

submit, at the same time, an IRP Construction Management Plan and

ol
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an IRP Construction Quality Assurance Plan, both of which shall
eﬁcompass the tasks detailed in the IRP RA Work Plan. The
Settling Private Parties may submit that portion of the IRP final
Remedial Design report pPertaining to leachate removal, _
-solidlflcatlon, and disposal before the complete report is due if
they also submlt, at the same time, those portions of the IRP RA
Work Plan, Comstruction Health and Safety Plan/Contingency Plan,
IRP Constructioﬁ Managemgnt Plan, and IRP'Construction Quality
Assurance Plan perﬁaining to leachate temovai, solidifiﬁation,
and disposal. . |

b. The IRP RA Work Plan shall include, or be
accompanied by, the following: (1) a detailed description of the
IRP tasks to be performed and deliverables to be submitted to
EPA; (2) the schedule for cdmpletion of the IRP; (3) a method for
selecting contractors; (4) a schedule for developing and
submltting other requlred plans for performlng IRP Activities;
{5) a method for implementing the IRP Construction Quality
Assurance Plan; (6) a method for 1mp1ementing the IRP Health and
Safety Plan/Contingency Plan; (7) a method for implementing.the
IRP Construction Management Plan; (8) a description of the-
strategy for delivery of the IRD (Project Delivery Strategy): (9)
the identity of the members of.an "IRP Construction Project Team"
and their qualificatzons, and (10) procedures and plans for the -
decontamination of equipment and the disposal of contaminated

materials. The IRP RA Work Plan also shall include a schedule
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for implementing all IRP tasks identified in the IRP final
Remedial Design report.-

C. Within 180 daye before scheduled completion of
~the IRP Activities, the Commonwealth shall submit to EPA a work
plan for the performance of the IMP activities at the Site ("IMP
Work Plan"). Upon its approval by EPA, the IMP Work Plan shall
be incorporated into and become enforceable under this Conseﬁt
Decree. Atlthe same time, the Commoﬁwealth shall submit to EPA a
health and safety plan for the IMP act1v1t1es which conforms to
the applicable Occupational Safety and Health Adminzstration and
EPA requirements including, but not limited to, 29 C.F.R.

§ 1910.120, and_Commonwealth regulations relating to worker
eéxposure to radiation. To satisfy this requirement the
Commonwealth may submit te EPA a supplemented version of the
health and safety plan in effect for the Site ender its AEA
license. The IMP health and safety plan shall specify a
radiation_safety officer to ensure that work procedures are
-carried out in accordance with state and federal health and
safety requirements. The IMP Work Plan shall include the
-following: '(1) a preliminary list of tasks to be performed _
during the IMP and major deliverables to be submitted to EPA; (2)
an IMP Sampling and Analfeis Plan describing the projected sample
collection and analytical activities; (3) a method for
implementing the IMP Quality Assurance Plan; (4) a method for
;mplementing the IMP Health and Safety Plan; (5) a tentatiﬁe

schedule for completion of the IMP and development and submittal
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of IMP deliverables; (6) a tentative formulation of the IMP team
along with methods for replacing IMP team members and roles and
responsibilities of IMP team members; and (7) procedures and
‘plans for the decontamination of equipment and disposal of
contaminated materials. |

.d. Concurrent with the submittal of the draft FCP
Final Remedial Design report, the Commonwealth shall submit to
EPA a work plan for the performance of the FCP (“FCP RA Work
‘Plan®}. The FCP R@ Work Planlshall provide for implementation of
the FCP in accordance with the SOW, as set forth in the design
plans and Specifications in the FCP pre-final Remedial Design
report, as modified and approved by EPA. Upon its approval by
EPA, the FCP RA Work Plan shall be incorporated into and become
enforceable under this Consent Decree. At the same time that it
submits the FCP RA Work Plan, the Commonwealth shall qubmit-to
EPA a FCP Construction Health and Safety Plan/Contingency Plan
for field activities required by the FCP RA Work Plan which
conforﬁs-tO'the applicable Occupational Safety and Health
Administration and EPA requirements including, but not limited
to, 2% C.F.R. § 1910.120 and-Commonﬁealth regulations relating to
worker exposure to radiation. In addition to the*fCP.
Construction Health and Safety Plan/Contingency Plan, thé
Commonwealth shall submit, at the same time, a FCP Construction
Management Plan and a FCP Constructioh Quality Assurance Plan,

both of which shall encompass the tasks detailed in the FCP RA
' Work Plan. |
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e. The FCP RA Work Plan shall include, or be

accompanied by, the following: (1) a detailed description of the
FCP tasks to be performed and deliverables to be submitted to
EPA; (2) the schedule-for comp;etion of the FCP; (3) a procedure
for selection of the contractor; (4) a schedule for developing
and submitting other required plans for performing the FCP RA
Work plan; (5) a method for implementing the FCP Construction
Quality Assurance Plan; (6) a method for implementing the FCP
Construction Health and Safety Plan/Contingency Plan; (7) a
method for-implementing the FCP Construction Management Plan; (8)
a description of the strategy for'delivering the FCP {Project
Delivery Strategy); (9) methods for developing, and tasks to be
included in, the Institutional Control Work Plan and Operation
and Maintenance Ma#ual; {10) tentative formulatien of the FCP.
'Coﬁstruction Project Team and a description of their
qualifications;'and (11) procedures and plans for the
decontamination of equipment and the disposal of contaminated
materials. The FCP RA Work Plan also shall include a schedule
for implemen;ation of all FCP tasks identified in the FCP. pre-
final and final Remedial Design reports.

_ f. Upon approval of the IRP RA Work Plan |
specified in subparagraph 18.a. by EPA or that portion pertaining
to leachate removal, solidification, aﬂd'disposal, after a
reasonable opportunity for review and comment by the
Commonwealth, the Settling Private Parties shall implement the

activities required under the plan. To the extent that title to
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any facilities constructed as a'resulﬁ of the IRP Work or
additidﬁal reéponse actions under Section IX performed by or on
behalf of the Settling Private Parties does not vest |
automatically in the Commonwealth by virtue of the Commonwealt@'s
ownership of Site property, the Commonwealth shall, consistent
with state law, take title to such facilities as the facilitieé
ére consﬁructed. The Settling Privﬁte Parties shall submit to
EPA for review and approval pursuant to. Section XIV (Submissions
-Requiring Agency Approval), with a reascnable opportunity for
review and commént by the Commonwealth, all plans, submittals, o;-
other deliverables required under the approvéd work plan in
éccordance with the schedule therein. Unless otherwise directed
by EPA, the Settling Private Parties shall not commence physical
on-Site activities prior to approval of the IRP RA Work Plan by
EPA or that portion pertaining to leachate reﬁoval,
solidification, and disposal.

g. Upon approval of the IMP Work-Plan apecifiéd
in subparagraph 18.c. by EPA, the. Commonwealth shall implement
the éctivities required under the IMP Work Plan. The
Commonwealth shall supmit to.EPA for review and approval pursuant
to Section XIV (Submissions Requiring Agency Approval} all plans,
submittals, or other deliverables required under the approved _
work plan in accordance with the schedule therein. In the event
EPA has not approved the IMP Work Plan before Certification of
Completion of the IRP, the Commonwealth shall undertake the

activities specified in the IMP Work Plan it submitted to EPA
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until EPA apprcves'the IMP Work Plan unless directed not to do so
by EP.}\..
h. Upon approval of the FCP RA Work Plan

'specified in subparagraph 18.d. by EPA, the Commonwealth shall
implement the activities required under the plan. The
Commonwealth shall submit to EPA all plans, submittals, or other
deliverables required under the approved work plan in accordance
.wlth the schedule for review and approval pursuant to Section XIV
(Submissions Requiring Agency Approval). Unless otherwise
directed by EPA, the Commonwealth shall not commence activities
described in the proposed FCP RA Work Plan prior to approval of
the FCP RA Work Plan.

i9. n_and i ance. Within 180 days before
the scheduled completion of FCP construction, the Commonwealth
shall submit to EPA a work plan for performance of the
Institutional Control Period activities (Institutional Control
Work Plan) along with the Institutional Concrql O&M Maauai, as
described in the SOW, which together shall describe the'nature
. and timing of activities to be performed during the Institutional
Control Period (ICP). The Ccmmonwealth shall implement the
Institutional Control Work Plah iﬁ accordance with the
Institutional Control O & M Manual upon approval by EPA. Within
180 days before the scheduied completion of the ICP, the
Commonwealth shall submit to EPA a work plan for performance of
the Post-Institutional Control Period activities (Post-

Institutional Control Work Plan), along with the Post-
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Institutional Control O & M Manual, as described in the SOW,
which together shall describe the nature and timing of activities-
to be performed during the Post-Institutional Control Period
The Commonwealth shall ' implement the Post-Institutional Control
Wcrk.Plan in accordance with the Posgt- Institutional Control O & M
Manual upon approval by EPA. _

~ '20. The portion of the Work performed by Settiing
Private Parties pursuant to this Coneent Decree shall include the
obligation to achieve the Construction Standards and Performance
Standards applying to the IRP.Work at the time of Certification'
of Completion of -the IRP.

21. The portion of the Work performed by the
Commonwealth pursuant to this _Consent Decree shall include the
obligation to achieve the Construction Standards applicable to
the BoRP and the Performance Standarda

22. Settling Parties acknowledge and agree that
nothing in this Consent Decree, the SOW, the IRP RD or RA Work
‘Plans, the IMP Work Plan, or the FCP RD or RA Work Plans
constitutes a warranty or representation of any kind by Plaintiff
‘that cempliance with the work requirements set forth in the SOW.
and the work plans will achieve the Performance Standards.
Moreover, compliance by Settling Defendants with their respective
Work requirements shall not foreclose Plaintiff from seeking
compliance with_all other applicable terms and coﬁditions of this
Consent Decree, including but not limited to,. the Performaﬁce

Standards.
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23. Settling Private Pertiee shall, prior to any off-
Site shipment of Waste Maﬁerial, other than analytical samples,
from the Site, provide written notification to the EPA Project
" Coordinator of such shipment of Waste Material. 1In addition,
prior to any off-Site shipment of Waste Material, other than
analytical samples, from the Site to an out-of-state waste
management facilicy, Settling Private Parties shall provide
written notification to the appropriate state environmental
,0fficial in the receiving facility'a atatelapd to the EPA Project
Coordinator of such shipment of Waste Eaterial.

a. The written notification shall include_ehe
following information, when available: (1) the name and location
of the facility to which the Waste Material is to be shipped; (2)
the type and quantitf.of the Waste Material to be shipped; (3)
the expected schedule for the shipment of the Waste Material and
(4) the method of transportation. Settling Private Parties shall
notify the state in which the planned receiving facility is
located of major changes in the shipment plan, such as a decision
to ship the Waste Material to another facility w1thin the same
state, or to a facility in another state.

b. The identity of the receiving fecility aed
state will be determined by the Settling Private .Parties prior to
commencing IRP censtruction. Settling Private Parties shall
provide the information required by subparagraph 23.a as soon as
practicable after the receiving facility and state.are determined

and before the Waste Material is actually shipped.
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24. The Commonwealth shall, prior to any off-Site
shipment of Waste Material, other than analytical samples, from
the Site, provide written notification to the EPA Project
ICoordinator of such shipment of Waste Material. 1In additioo,
prior to aoy off-Site shipment of-Weste Material, other than
analytical samples, from the Site to an out-of-state waste
management facility, the Commonwealth shall provide written
notification to the appropriate state environmental official in
the receiving facility’s state and to the EPA Project Coordinator
of such shipment of Waste Material.

a. The written notification shall include the
following information, when available: (1} the name and lécation
of the facility to whicﬁ the Waste Material is to be shipped; (2)
the type and quantity of the Waste Material to be shipped; (3)
the.expected schedule for the sghipment of the Waste Material; and
(4)ethe method of transportation. The Commonwealth shall notify
the state in which the planned receiving facility is located of
major changes in the shipment plan, such as a dec1slon to ship
the Waste Material to another facility within the same state, or -
to a facility in another state.

b. The identity of the receiving facility and
state will be determined by the Coﬁmonweaith prior to commencing
BORP Activities. The Commonwealth shall provide the information
required by subparagraph 24.a as soon as practicable after
determining which facility and state will receive the Waste

Material and before the Waste Material is actually shipped.
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IX. ADDITIONAL RESPONSE ACTIONS
25. a. In thé event that; Prior to Certification of

Completion of the IRP, EPA determines or the Settling Private
Parties or Settling Federal Agencies propose that additional
response actions are necessary'to meet the Construction Standards
or Performance Standards applicable to the IRP or to implement‘
ﬁhe IRP Activities; the Party that makes the determination or
proposal shall notify the Project Coordinator for the other
Parties..

b. 1In the event that, after Certification of _
Completion 65 the IRP but prior to ten years ﬁfter Certification
of Completion of the IRP, EPA determines or the Settling Private
Parties or Settling Federal Agencies propose that additional
response éctions are necessary to meet the Performance Standards
of the IRP due to a failure in the design or implementation of
the IRP Work by the Settling Private Parties, the Party that
makes the determination or proposal shall notify the Project
Coordinator for the other Parties.

€. In the event that, prior to ten years after
Certification of Completion 6f the IRP, EPA determines that a
horizontal flow barrier (HFB} is necessary to prevent subatantial
ground water inflow;-aa determined by the criteria in the SOW and
the criteria developed during the IRP Remedial Design, EPA shall
notify the Project Coordinators for the Settling Private Parties
and the Commonwealth. The design and implementation of the HFE

shall be performed by the Settling Private Parties. All costs of
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designing and installing the HFB shall be borne in the following
mﬁnner: 70% by the Settling Private Parties and Settling Federal
Agencies in the proportions specified in the Settlement
' Agreement, and 30% by the Commoﬁwéalﬁh- The Settling Private °
Parties shall submit monthly invoices and available supporting
cost documentation to the Commonwealth for payment of its 30%
share of the costs..and the Commonwealth shall, as nebessary,
verify the amount of the-costs incurred and ahall make full
payment of its share within 30 days after receipt of the invoice
and available supporting cost.documentation. In the event that _
the Commonwealth fails te pay an invoice within the thirty day
period, the Commonwealth shall also be liable to the Settling
Private Parties for interest on the unpaid balance calculated at
the rate specified in Section 107(a) of CERCLA and accrﬁing on a
daily basis. The Commonwealth's obligation to pay its share of
the HFB costs and any accrued interest thereon shall be
enforceable by this Court upon application by the Settling
Private Parties or the Settling Federal Agencies and, in any such
eﬁfcrcement'proceeding, the Commonﬁealth may contest payment of
such costs and interést only oﬁ the grounds that there is an
aécounting error or that the amount of the HFB cost 1is not
supported by the invoice or other supporting cost documentation.
The failure of the Settling Private Parties to receive payment
from the Commonwealth or the Settling Federal Agencies shall not

affect their obligation to construct the HFB.
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26. Within 30 days of receipt of notice from EPA or
Settling Private Parties bursuant to Paragraph 25 that additional.
response actions are necessary {or such longer time as may be
'5pec1f1ed by EPA), Settling Private Parties shall submit for
approval by EPA, after reasonable opportunity for review and
comment b? the Commonwealth, a work plﬁn for the additional
response actions. The plan shall conform to the appiicable
requirements‘of Paragraphs 17 and 18. Upon approval of the plan
pursuant to Section XIV (Submissions Requiring Agency Approval),
Settling Private Parties shall implement the plan for additional
response actions 'in accordance with the schedule contained
therein,. _ |

27. Any additional response actions that Settling
Private Parties or Settling Federal Agencies propoge are
necessary to meet the Construction Standards or Performance
Standards or to implement the IRP Activities shall be subject to
approval by EPA, after reasonable opportunity for review and
‘comment by the Commonwealth .and, if authorized by EPA, shall Se
completed by Settiing Private Parties in-accordance with plans,
"specifications, and scheduleé approved or established by EPA |
pursuant to Section XIV (Submissions Requiring Agenéy Approval).

’28. Except as provided in Paragraphs 25-27 above, all
other additional response actions required or proposed after
Certification of Completion of the IRP shall be the financial
respon51b111ty of the Commonwealth and shall be performed

pursuant to Paragraphs 29-31, below. These response actions
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shall include construction of the HFB and response actions based
upon a failure of design or implementation of the IRP if EPA's
determination that such response actions are needéd is made more
‘than ten years after Certification of Completion of the IRP.

29. 1In the event that, after Certification of
Completlon of the IRP, EPA determines or the Commonwealth
proposes that additional response actions are necessary to meet
the Construction Standards oT Performance Standards or to
implement the Work, the Party that makes the,determlnation or
proposal shall notify the Project Coordinator for the other
Party. _

30. Within 30 days of reqeipt of notice from EPA or
the Commonwealth pursuant to Paragraph 29 that additional
respbnse actions are necessary (or such longer time as may be
specified by EPA), except as provided in Paragraphs 25-27, ébove,
the Commonwealth shall submit for approval by EPA a work plan for
the additional response actions. The plan shall conform to the
applicable regquirements of Paragraphs 17 and 18. Upon approval
'of the plan pursuant to-Section XIV (Submissions Requiring Agency
'Approval), the Commonwealth shall implement the plan for
additional response actions in accordance with the schedule
contained therein.

31. Any additional response actions that.the
Commonwealth proposes are neéessary to meet the Construction
Standards or Performance Standards or'tolimplement-the Work shall

be subject to approval by EPA and, if authorized by EPA, shall be
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completed by the Commonwéalth in accordanée with plans,
specifications, and schedules approved or established by EPA
pursuant to Section XIV (Submigsions Requiring Agency Approval).

32. Settliﬁg Defendants may invoke the procedures set
forth in Section XXII (Dispute Resolution) to dispute EPA'’s
detérmination that additional response actiong are necessary.
Such a dispute shall be resolved pursuant to Section XXII
(Dispute Resolution) of this Consent Decree.

33. Notwithstanding the provisions of Paragraph 32,
neither EPA‘s iﬁitial determination under Paragraph 25.b that a

failure in the design ﬁr implementation of the IRP Work is the |
cause of additional response actions nor the absence of such a
determination shall be subject to judicial review or dispute
resolﬁtion. The Settling Parties may invoke the procedures of
Paragraph 34, however, to allocate among themselves the costs of
certain additional response actions that are required in ﬁhello
year period after Certifiéation of Completion of the IRP.

34. Regardless of EPA’s initial determination under
Paragraph 2§.b, the Settling Private Parties’ and Se:tling
Federal Agencies’ responsibility under this Consent Decree toc pﬁy
for response actions under this Section (other.than the
horizontal flow barrier) that are required in the 10 year period
after Certification of Completion of the IRP shall be limitgd to
the costs attributable to a failure in the design or
implementation of the IRP Work. The following procedures shall

apply for determining the'responsibilities of_the-Settling
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Private Parties and Settling Federal Agencies or the Commonwealth
to pay for response actions under this Section required within 10
years following Ceftification of Completion of the IRP. In any
proceeding under this Paragraph, a preliminary determination bf
EPA to seek performance from.the Settling Private Parties,
Settling Federal Agencies, or the Commonwealth shall have no
évidentiéry weight. The preliminary determination by EPA shall
initiate a 30-day period of informal negotiation betweeﬁ a
-designee. of the Chairman of the Maxey Flats Steering COmmittee,_a
designee of the Secretary of the Cabinet for Naturél Resgsources
and Environmental Protection, and a'designee.of the Settling
Federal Agencies. 1In the_event that an informal negotiation does
not result in a settlement, an aggrieved party may move this
Court to resolve the dispute by £iling a motion setting forth the
matter in dispute, the efforts made by the paftiea to resclve it,
and the relief requested. The other parties may file a response
to the motion. In the proceéding before this Court, the Court
will: (1) determine the extent to which the payment of costs or
damages or the performance of additional respdnse activities is
attributable, in whole or in'part, to the responsibilities
imposed on the Settling Private Parties and Settling Federal
Agencies due to a failure in the design or_implementation of'thé
IRP Work or is otherwise the financial responsibility of the
Commonwealth; and (2) order the Commonwealth, the Settling

Private Parties and the Settling Federal Agencies to pay the
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costs of any shares of responsibility that may be allocdted to
them or to provide any other appropriate relief.
X. BER vV

35. Until Certification of Completion of the IRP,
Settling Private Parties shall-conduct any studies and
investigations as requested by EPA in order to permit EPA to
conduct reviews_at least évery five years as required by Section
121 (c) 'of CERCLA and any .applicable regulations. _

'36. After-Certificacion of Compleiion of the IRP, the
Commonwealth shall conduct any studies and investigations as
:eqﬁested by EPA in order to permit EPA to conduct reviews at -
least every five years as required by Sectionllzlfc) of éERCLA
and any applicable regulations.

37. If required by Sections 113 (k) (2) or 117 of
CERCLA, Settling Parties and the public will be provided with an .
opportunity to comment on any further response actions proposed
by EPA as a result of any review conducted pursuant to Section
121 (c) of CERCLA and to submit ﬁritten comments for the'recqrd
- during the public comment period. After the period for
sﬁbmission of written comments is closed, the Regional
Administrator, EPA Region IV, or his or her delegate, will
determine in writing whether further response actions are
appropriate. |

38. 1If, pﬁior to Certification of Completion of the
IRP, the Regional Administrator, EPA Region IV, or his or her

delegate, determines that information received, in whole or in
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part, during the review conducted pursuant to Section 121 (c) of
CERCLA, indicates that the IRP is not protéctive of human health
and the environment, Settling Privaté Parties ghall undertake any
further response actions EPA has determined are appropriate,
unless their liability for such further response actions is
barred b&'the Covenants_Not to Sue set‘forth.in Section XXIV.
Settling Private Parties Shall submit a plan for such work to EPA
for approval in accordanée with the ﬁrocedures set fortﬁ in’
Section VIII (Performance of the Work) and shall implement the
plan approved by EPA. Settling Private Parties may invoke the
procedures set forth in Section XXII (Dispute Resolution) to
dispute (1) EPA’'s determination that implementation of the IRP
Work is not protective of human health and the environment, (2)
EPA’s selection of the further response actions ordered as
arbitrary and capricious or otherwise not in accordance with law,
or (3) EPA’‘s déteimination that the Settling Private Parties’
liability for the further response actions requested is reserved
in Paragraphs 121, 122, or 124 or otherwise not barred by the
Covenants Not to Sue set forth in Section XXIV.

39. If, after Certification of Completion of the IRP,
the Regional Administrator, EPA Region IV, or his delegate,
determines that information received, in whole or in part, during
any review conducted pursuant to.Sectionllzl{c) of CERCLA, _
indicates that the Work is not protective of human health and the
environment, and determines that any further response actidns are

appropriate, the Commonwealth shall uhdertake any further
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response actions EPA has determined are appropriate, unless its
liability for such further response actions is barred by the
Covenants Not to Sue set forth in Section XXIV. The Commonwealth
"shall submit a plan for such work to EPA for_approval in
accordance with the procedures set forth in Section VIII
(Performance of the Wbrk) and shall implement the plan approved
by EPA. The Commonwealth may invoke the procédures set forth in
Section XXII (Dispute Resolution) to dispute (1) EPA’s
~determination that implemenﬁation of the Work-is not protective
©f human health aﬁd the environment, (2) EPA’s selection of the
further response actions ordered as arbitrary and capricious or.
otherwise not in accordance with law, or (3) EPA;E depermination
that the Commonwealth’s liability for the further response
dctions requested is reserved in Paragraphs 122 or 124 or is
otherwise not barred by the Covenants Not to Sue set forth in

Section XXIV.

XT. I AMPL DA

40. Settling Private Parties shall use quality
assurance, guality control, and chain of.custody procedures for
all samples in accordance with EPA‘s "Interim Guidélines and
Specifications For Preparing Quality Assurance Project Plans,"
December 1980, (QAMS-005/80); “Data Quality Objective Guidance,"
(EPA/540/G87/003 and 004); "EPA NEIC Policies and Procedures
Manual," May 1978, revised November 1984, (EPA 330/9-78-001-R);

and subseguent amendments to such guidelines upon notification by
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EPA to Settling Private Parties of such amendment. Amended
guidelines shall apply oniy to procedures conducted after aﬁch
notification. Prior to the commencement of any monitoring
project under this Coﬁsent Decree, Settling Private Parties shall
submit to EPA for approval a Quality Assurénce Project Plan
("QAPP*} that is consistent with the SOW, the NCP and the EPA
Reéion IV Erdgineering Support Branch Standard Operating
Procedures and Quality Assurance Manual (dated April 1, 1986).
1f relevant to the proceeding, the Parties agree that validated
‘sampling déta génerated in accordance with the QAPP (8) and
revzewed and approved by EPA shall be adm1551ble as evidence,
without objection, in any proceeding under this Decrge. Settling
Private Parties shall ensure that EPA and Commonwealth personnel
and their authorized representatives are allowed access at
'reaéonable-times to all laboratories utilized by Settling Private_
Parties in implementing this Consent Decree, 1In addition,
Settling Private Parties shall engure that such laboratories
shall analyze all samples submitted by EPA pursuant to the QAPPs
for quality assurance monitoring. Settllng Private Parties shall.
ensure that the laboratories they utilize for the analysis of
samples taken pursuant to this Decree perform all analyses
according to accepted EPA methods.: Accepted EPA methods consist
of those methods which are documented in-the "U.S. EPA Contract
Laboratory Program-Document No. 0LM02.0 (for Inorganic Analyses)®
and the "U.S. EPA Contract Laboratory Program Document No.

OLM02.0 (for Organic Analyses)" and all revisions thereto,
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including any amendments made thereto during the course of the
implementation of this Decree. Settling Private Parties shall
ensure that all laboratories-they.use for analysis of samples
taken pursuant to this Consent Decree participate in an EPA’or;
EPA-equivalent QA/QC program.

41. Upon request, Settling Private Parties shall allow
éplit or'duplicate‘samples'to be taken by EPA and the .
Commonwealth or their authorized representatives. Settling
. Private Parties shall notify EPA and the Commonwealth, as
appropriate, not less than 21, days in advanée of any sample
collection activity unless shorter notice_is.agreed to by EPA.
in addition, EPA and the Commonwealth shall have the right to
take any additional samples that EPA or the Commonwealth deem
necessary. Upon Tequest, EPA and the Commonwealth ghall allow
the Settling Private Parties to take split of duplicate samples
of any samples taken as part of Plaintiff's oversight of Settling
Private Parties’ implementation of the Work. “

42. Settling Private Parties shall submit to EPA and
the Commonwealth two copies of the results of all validated
sampling aﬁd/or tests of other data obtained or generated by or
on behalf of Settling-Private Parties with respect to the Site
and/or the implementation of this Consent Decree unless EPA

agrees otherwise.

Commonwealth,
43. The Commonwealth shall use quality -assurance,

quality control, and chain of custody procedures for all samples
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in accofdance with 'EPA’s "Interim Guidelines and Specifications
For Preparing Quality Assurance Project Plans," December 1930,'
(QAMS-005/80) ; "Data Quality Objective Guidance, "

(EPA/540/G87/003 and 004); “EPA NEIC Policies and Procedures
Manual,® May 1978, revised November 1584, (EPA 330/9-78-001-R);
and subsequent amendments to such guidelines upon notification by
- EPA to Settling Defendants of such amendment. Amended guidelinéa
shall apply only to procedures conducted after such notification

Prior to the commencement of any monitoring progect under this
Consent Decree, the Commonwealth shall submit to EPA for apprcval
a Quallty Assurance Project Plan ("QAPP") that ig comsistent with
the SOW, the NCP and the EPA Region IV Engineering Support Branch |
Standard Operating Procedures and Quality Assurance Manual (dated
April 1, 1886). If relevant to the proceeding, the Parties agree
that validated sampling data generated in accordance with the
QAPP(s) and reviewed and approved by EPA shall be admissible as
evidence,.without objection, in any proceeding under this Decree.
'The Commonwealth shall ensure tnat EFA personnel and its ‘
authorized representatives are allowed access at reasonable times.
to all laboratories utilized bf the Commonwealth in im@lem&nting
this Consent Decree. In addition, the Commonwealth shall ensure
that such laboratories shall analyze all samples submitted by EPA
pursuant to the QAPPs for gquality assurance monitoring. The
Commonwealth shall ensure that the laboratories it ucilizes for
the analysis of samplec taken pursuant to this Decrée perforn all

analyses according to accepted EPA methods. Accepted EPA methods
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consist of those methods which are documented in the "U.S. EPA
Contract Laboratory Program Document No. OLM02.0 (for Inorganiq
Analysesj' and the "U.S. EPA Contract Laboratory Program Document
No. OLM02.0 {fqr Orgénic Analyses) " and all revisions thereto, .
including aﬁy amendments made ﬁhereto during the course of the
implementation of. this Decree. The Commonwealth shall ensure
that all laboratories it uses-for analysis of samples taken
pursuant to this Consent Decree participate in an EPA or EPA-
equivalent QA/QC program. |

| 44. Upon request, the Commonwealth shall allow split
or dupllcate samples to be taken by EPA and other Settllng |
Parties or their authorized representatives. When such a request
is made, the Commonwealth shall give the requesting Party at
least two weeks notice of the day and time of the next sampling
event. In addition, EPA and other Settling Parties shail have
the right to take any additicnal samples that they deem
necessary. Upon request, EPA shall allow Settling Parties to
.take split or duplicate samples of any_sémples taken as part of
the EPA’'s oversight of the Commonwealth’s implementation of the
-Work. _

45. The Commonwealth shall submit to EBPA two copies of

the results of all validated sampling and/or tests or other data
obtained or generated by or on behalf of the Commonwealth with
respect to the Site and/or the implementation of this Conaeﬁt
Decree unless EPA agrees otherwise. All sampling results;'tests,

and/or data obtained by or on behalf of the Commonwealth that are
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subject to the Open Records Act shall be available to the
Settling Parties upon request. |
- 46. thwithsianding any provision of this Consent
.Decree, the United States hereby retalns all of 1ts information
gathering and inspection authorlties and rights, including
enforcement actions related thereto, under CERCLA, RCRA and any
other appiicable statutes or regulations.
XII. ACCESS
47. Commencing upon the date of ;ngihg of this
Consent Decree, the Commonwealth agrees, without condition,
qualificatién, or payment of any fee, cost, or charge, and
subject only to the health and.safety Plan developed pursuant to
the SOW in effect at the time accesalis required, to provide the
Settling‘Private Parties and their representatives, contractoré,
and subcontractors, and the United States and its ‘
representatives, including EFA and its_contractors, aécess at all
reasonable times to the Site and any property to which access is
fequiréd-for the implementation of this Consent Decree (to the
extent access to the properﬁy is controlled by the Commonwealth)
| for the purposes of conductlng any activity related to this
Consent Decree including, but not llmited to:
a. Monitoring or implementing the Work;
b. Verifying any data or information submitted to

. the United States;

C.” Conducting investigations relating to

contamination at or near the Site;
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d. Obtaining samples;

e. Assessing the need for, planning, or
implementlng add1t10na1 response actions at or .near the Site.

f. Inspecting and copying records, operating _
logs, contracts, or other documents maintained or generxated by
Setﬁling Defendants or their agents, consistent with Section
XXVIII (Retention 6f Records)}; and | -

g. Assessing compliance by Settiing Defendants
with this Consent Decree.

The Commonwealth may raise disputes concerning its cobligations
under this Section in accordance with Section XXII (Dispute
Resolution) .

48. To the extent that the Site or any other property
to which access is required for implementation of this Consent
Decree is owned or controlled by persons other than Settling
' Defendants, Settling Defendants ghall use best efforts to secure
from such persons access for Settling Defendants as well as for
the United States and its representatives, including, but not
limited to, EPA and its cohtractors, as neceésary to effectuaté_
their respective obligationalunder this Consent Decree. For
purposes of this Paragraph, "best efforts" includes the payment
of reasonable sums of money in consmderatlon of access. Such
access shall 1nc1ude, but is not limlted to, acquiring the
"buffer zone," as described in the SOw, The Commonwealth shall
obtain and hold title to the buffer-zone. Settling Private

.Parties shall fund the acquisition of the buffer zone ag
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specified in the SOW up to a total cost of $750,000. 1In the
event the acquisition price for the buffer zone as specified in
the SOW exceeds $750,000, the Commdnwealth shall pay any amount
‘above $750,000. If any access required to complete the Work ié'
not obtained within 45 days of the date of entry of this Consent
Decree, or within 45 days of the date EPA notifies the Settling
Defendants in writing that additional access beyond that
previously secured is necessary, Settling Defendants shall
-promptly notify the United Statea, and shall include in that
netification a summary of the. steps Settling Defendants have
taken to attempt to obtéin access. In the efent the United
States determines that the Settling Defendants have been unable
to obtaiﬁ access, the United States may, as it deems appropriate,
assist the Settling Defendants in obtaining access. Settling
Private Parties shall reimburse the United States, in accordance
with_the procedures in Section XIX (Reimbursement of Response
Costs); for the costs incurred by the United States in obtaining
access, but Settling Private Parties’ obligation to pay for the
buffer zone and reimburse EPA’s Costs hereunder shall not exceed
$750,000. In the event that.the cost of paying for the buffer
zone and reimbursing EPA hereunder excéeds $750,000, the
Commonwealth shall pay all additional costs incurred for the
buffer zone or by the United States in obtaining access.

43. Notwithstanding any provision of this Consent
Decree, the United States.retains all of its acceés authorities

and rights, including enforcement authorities related thereto, .
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under CERCLA, RCRA ‘and any other applicable statute or
regulations.
XIII. EPOR R

50. In addition to any other requirement of this
Consent Decroe, Settling Private Parties shall submit to EPA and
the Commonwealth during performance of the IRP two copies of
written monthly progross reports that (a) describe the actions
which have been taken toward achieving compliance with thls
Consent Decree durlng the previous month; (b} include a summary
- of all validated results of sampling and tests and all other data
received or generated by Settling Private Parties or their
contractors or agents in the previous month; (c) identify all
work plans, and other plans and deliverables required by this
Consent Decree completed and submitted during the previous month;
(d) describe all actions including, but not limited to, data
collection and 1mplementatzon of work plans, which are scheduled
for the next six weeks and provide other 1nformatlon relatlng to
-the progress of construction, including, but not limited to,
critical path diagrams, Gantt charts and Peft charts; (e) include
information regarding percentage of completion, unresolved delays
encountered or anticipated that may affect the future schedule
for implementation of the IRP Work, and.a description of efforts
made to mitigate those delays or anticipated delays;.(f) include
any mcdifications to the work plans or other schedules that

Settling Private Parties have proposed to EPA or that have been
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acproved by EPA; and (g) describe all activities undertaken in
support of EPA’s revised Conmunity Relations Plan during the
previocus month and those to be undertaken in the next six weeks.
Settling Private Parties shall submit theee progress reports to
EPA and the Commonwealth by the tenth day of every month
followzng the entry of this Consent Decree until the issuance of
the Certification of Completion of the IRP. If requested by EPA,
the Parties shall also provide briefinge for EPA to discuss the
progress of»the Work.

| 51; Settling Private Parties shall notify EPA of any
material change in the schedule described in the required
pProgress report for the performance of any activity, including,
‘but not limited to, data collection and implementation of work
pPlans, no later than seven days pPrior to the performance of the
activity.

52. Upon the occurrence of any event during
performance of the Work that Settling Private Parties are
.tequired to repert pursuant Lo Section 103 of CERCLA or Section
304 of the Emergency Planning and Community Right-to- Know Act
-(EPCRA), or Kentucky statutory and regulatory requiremente for
the notification of releases of hazardous substances, pollutants
or contaminantsg, Settling Private Parties shall, within 24 hours
of the onset of such event, orally notify the EPA Project
Coordinator or the Alternate EPA Project Coordinator (in the
event of the unavailability of the EPA Project Coordinatorf or,

in the event that neither the EPA Project Coordinator or



-58-
AlternaterEPA Project Coordinator is available, the Emergency
Response Section, Region IV, United States Environmental
Protection Agency. These reporting requirements are in addition
to the reporting required by CERCLA Section 103 or EPCRA Section
304. _ |

53. Within 20 days of the onset of such an event,
Settling Private Parties shall furnish‘to ﬁlaintiff a written
report, signed by the Settllng Private Parties’ Project
.Coordinator, settlng forth the events which occurred and the
measures taken, and to be taken, in response thereto and shall
comply with Kentucky statutory and regulatory requirements for
the notification of releases of hazardous substances, pollutants,
Or contaminants. Within 30 days of the conclusion of such an
event, Settling Private Parties shall sobmit a4 report setting
forth all actions taken in response thereto,

54. Settling Private Parties shall submit seven copies
of all plans, reports, and data requlred by the SOW, the IRP RD
and RA Work Plans or any other approved plans to EPA in
accordance with the schedules set forth in such plans. Settling
Private Parties shall simulteneously submit two copies of all
such plans, reports and data to the Commonwealth.

onw .

35. 1In addition to any other reqﬁirement.of this
Consent Decree, the'Commonweelth shall submit to EPA every six
months during performance of the BORP two copies of written

pProgress reports that: (a) describe the actions which have been
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taken toward achieving compliance with this Consent Decree durlng
the previous six month period; (b) include a summary of all
validated results of sampling and tests and all other data
" received or generated'by the bommonwealth or its contractors or
aéents in the previous six month period; (c) identify all work
plans, and’ other plans and deliverables required by this Consent
Decree completed and submitted durzng the previous six month
pericd; (d) describe all actions including, but not limited to,
data collection and implementation of work Plans, which are
scheduled for the next six month period and provide other
information relating te the progress of comstruction, including;
but not limited to, critical path diagrams, Gantt charts and Pert
charts; (e) include information regarding percentage of
completion, unresolved delays eecountered or anticipated that may
-affect the future schedule for implemen;ation of the BoRP Work,
and a description of efforts made to mitigate those delays or
anticipated delays; (f) include any modifications to the work
plans or other schedules that the Commonwealth has proposed to
EPA or that have been approved by EPA; and {(g) describe all
activitieg uﬁdertaken in support of EPA’'s revised Community
Relations Plan during the previous six month period and those to
be undertaken in the next six month period. The Commonwealth
shall submit these progress reports to EPA by the thirtieth_day
of every six month period following‘the entry of this Consent

Decree until the issuance of the Certification of Completion of
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the BoRP. If requested by EPA, the Parties shall also provide
briefings for EPA to discuss the progress of the Work. |

56. The Commonwealth shall notify EPA of any change in
_the schedule described in the required Progress report for the
performance of any activity, including, but not limited to, data
oolleotion and implementation of work plans, no later than seven
_days prior to the performance of the activity.

57. Upon the occurrence of any event during
performance of the Work .that the Commonwealth is required to
report pursuant to Section 103 of CERCLA,or Section 304 of the
Emergency Planning and Cormunity Riéht-to-Knor Act (EPCRA}), or
Kentucky statutory and regulatory requirements for the
notification of releases of hazardous substances, pollutants or
contaminants, the Commonwealth shall, within 24 hours of the
onset of such event, orally'notify the EPA Project Coordinator or
the Alternate EPA Project Coordinator (in the event of the.
unaVailability of the EPA Project Coordimator) or, in the event
that neither the EPA Project Coordinator or Alternate EPA Project
Coordinator is available, the Emergency Response Section, Region
IV, United States Environmental Protection Agency. These
reporting requirements are in addition to the reporting required
by CERCLA Section 103 or EPCRA Section 304. '

58. Within 20 days of the onset of such an event, the
Commonwealth shall furnish to Plaintiff a written report signed
by the Commonwealth’s Pro;ect Coordinator, setting forth the

events which occurred and the measures taken, and to be taken, in
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response thereto and shall comply with Kentucky atatutory and
regulatory requiremente for the notification of releases of
hazardousg substances, pollutants, or contaminants. Within 30
" days of the conclusion of such an event, the Commonwealth shall
.submit a report setting forth all actions taken in response
thereto. ' |

59. The Commonwealth shall submit seven copies of all
plans,'reports, and data. required by the SOW the ﬁoRP Work Plans
or any other approved plans to EPA in accordance with the
schedules set forth in such plans. ‘

€0. All reports and other documents enbmitted by
Settling Defendante to EPA (other than the required progress
reports referred to above) which purport to document Settling
Defendants’ compliance with the terms of this Consent Decree -
shall oe signed by an authorized representative of the respective
‘Settling Defendants.

XIV. M N IRIN N \'s
§giziigg_ﬁxi!ELE_EQILiEEL _

61. After review of any plan, report or other item
which is required to be submitﬁed for approval pursuant to this
Consent Decree, EPA, after reasonable opportunity for review and
comment by the Commonwealth, shall: (a) approve, in whole or in
part, the submission; (b) approve the submission upon specified
conditions; (¢} modify the submission to Cture the deficiencies;

(d) disapprove, in whole or in part, the submigsion, directing
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that the Settling Private Parties modify the submisgion; or (e)
any combination of the above.

62. 1In the event of approﬁal, approval upon
conditions, or modification by EPA, pursuant to Paragraph 6l{a),
(b), or (¢), Settling Private Parties shall proceed to take any
action requlred by the plan, report, or other item, as approved
or modified by EPA, subject only to their right to invoke the
dispute resclution procedures set forth in Section XXII w;th
respect to the modifications or conditions made by EPA. If such
submission has a moterial defect and EPA modifies the submissioo
to cure the deficiencies pursuant to Paragraph 61(c), EPA retains
its right to seek stipulated penalties, as provided in
Section XXIIT. |

| €3. a. Upon receipt of a notice of disapproval
pursuant to Paragraph 61, Settling Private Parties shall, within
14 days or such other time as specified by EPA in such notice,
correct the deficiencies and resubmit the plan, report, or other
‘item for approval. Except as provided in Paragraph 67, below,
any stipulated penalties applicable to the submission, as
‘provided in Section XXIII, shall accrue during the 14- day pericd
Or otherwise specified perlod but shall not be payable unless the
resubmission is disapproved or modified due to a materlal defect
as provided in Paragraph 61.

b. Notwithstanding the receipt of a notice of

disapproval pursuant to Paragraph 61, Settling Private Partles

shall proceed, at the dzroction of EPA, to take any action
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required by any non-deficient portion of the submigsion that does
not depend upon the disapp:oved portion for implementa;ion.
Implementation of any non-deficient portion of a submissiqn shall
‘not relieve Settling Private Parties of any liability for
stipulatéd penalties under Section XXIII.

€64. In the event that a.resubmitted plan, report or .
other item, or portion thereof, is disapproved by EPA, EPA may
again require the Settling Private Parties to correct the
deficiencies, in accordance with the preceding Paragraphs. EPA
.shall also have the right to amend or deveiop the plan, report or
other item. Settling Private Parties shall implement any such
plan, report, or item as amended or dgveloped by.EPA subject only
to their right to invoke the procedures get forth in Section XXII
(Dispute Resolution).

65. If, upon resubmission, a plan, report, or item is
disapproved or modified by EPA due to a material defect Settling
Private Parties shall be deemed to have fa;led to submit such
plan, feport, or item timely and adéquately unless Settling
Private Parties invoke the dispute_rgsolution procedures set
forth inm Séction XXII (Dispute Resolution) and EPA’'s action is
overturned pursuant to that Section. The provisions of
Section XXIII{Dispute Resolution} and Section XXIII (Stipulated
Penalties) shall govern the implementation of the Work and
accrual and payment of any stipulated penalties during Dispute
Resolution. If EPA's disapproval or modification is upheld,

stipulated penalties shall accrue for such violation from the
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date on which the initial submission was originally required, as
provided in Section XXIII (Stipulated Penalties).

66. All plans, reports, and other items required to be
" submitted to EPA undef this Consent Decree shall, upon approv;l
or modificatibn by EPA, be enforceable under this Consent Decree.
In the event EPA approves or modifies a pbrtion of a plan,’
rebort, or other item regquired to be submitted to EPA under this
Consent ﬁecree, the approved or modified portion shall be
enforceable under this Consent Decree. |

| 67. ﬁotwithstandinglthe foregpiﬁg provisions of this
Section, EPA will not ﬁnilaterally_modify a deficient initial
-submittal unless it has first given the Settling Private Parties
one opportunity to correct the deficiency. Stipulated penalties
shall not accrue during the period proﬁided to Settling Private
‘Parties in this Paragraph to correct deficiencies in an initial
.submittal if EPA determines that the initial submittal was made
in good faith and was timely.
onw h.

€8. Aftef review of any plan, report or other item
which is reQuired to be submitted for approval pursuant to this
Consent Decree, EPA, after reasonable opportunity for review and
comment by the Commonwealth, shall: (a) approve, in whole or in
part, the submission; (b) approve the sﬁﬁmisaion upon specified
conditions; (e¢) modify the submissién to cure the deficiencies;

{d) disapprove, in whole or in part, the submission, directing
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that the Commonwealth modify the submission; or (e) any
combination of the above.

69. 1In the event of approval, approval upon
"conditions, or modification by EPA, pursuant to Paragraph 68 (e),
(b), or (c), the Commonwealth shall proceed to trake any action
required by the plan, report, or other item, as approved or
modifled by EPA, subject only to its right to invoke the dispute
resolution procedures set forth in Section XXIII with respect to
-the modifications or conditions made by EPA. If such submission
has a material defect and EPA.modifies the submission to cure the
oeficiencies pursuant to Paragraph Ea(c), EP# retains its right
to seek stipulated penalties, as provided in Section XXITIX.

70. a. Upon receipt of a notice of disapproval
pureuant to Paragraph 68, the Commonwealth shall, within 14 days
or such other time ae'speoified by EPA .in euch notice, correct
the deficiencies and resubmit the plan, report, or other item for
approval. Except as provided in Paragraph 74, below, any
stipulated penalties applicable to the submission, as provided in
Section XXIII, shall accrue during the 14-day'period or otherwise
specified period but shall not be payable unless the resubmission
is disapproved or modified due to a material defect as provided
'in Paragraph 68.

b. Notwithstanding the receipt of a notice of
disapproval pursuant to Paragraph 68, the Commonwealth ghall
proceed, at the direction of EPA, to take any action required by

any non-deficient portion of the submission that does not depend
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upon thé disapproved portion for implementation. Implementation
of any non-deficient portion of a submission shail not relieve
the Commonwealth of any liability for stipulated penalties under
"Section XXIII.

71. In the event that a resubmitted plan, report or
other item, or portion thereof, is diaapprovgd by EPA, EPA‘may
again require the'Commonweélth to correct the deficienciea, in
accordance with the p?eceding Paragraphs. EPA shall also have
the rlght to amend or develop the plan, report or other item
The Commonwealth shall implement any such plan, report, or item
 as émended or developed by EPA subject only to the Commonwealth’s
. right to invoke the procedures set forth in Section XXII (Dispute
Resolution).

72. 1f, upon resubmission, a plan, report, or item is
disapproved or modified by EPA due to a material defect, the
Commonwealth-shéll be deemed to have failed to submit such plan,
report, or item timely and adequately unless the Commonwealth
invokes the dispute resolution procedures setlforth in Section
XXII (Dispute Resolution) and EPA’s action is overturned pursuant
to that Section. The provisions of Section XXII (Dispute °
Resolution) and Sectidn XXTIII (Stipulated Penalties) shall govern
the implementation of the Work and acerual and paymeht of any
gtipulated penalties during Dispute Resolution. If EPA’s
disapproval or modification is upheld, stipulated peﬁalties shall

accrue for such violation from the date on which the initial
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subm;sslcn was originally required, as provided in Section XXIII
(Stipulated Penalties).

73. All plans, reports, and other items required to be
' submitted to EPA under this Consent Decree shall, upon approval
or modification by EEA, be enforceable under this Consent Decree.
In the event EPA approves or medifies a portion of a plan,_
report, or other item required to be submitted to EPA under this
Consent Decree, the approved or-modified portion shall be
enforceable under this Consent Deéree.

' 74. Notwithstanding the foregoing provisions of this 
Section, EPA will not unilaéerally modify a deficient initial
submittal unless it has first given the Commonwealth an
cpportunity to correct the deficiency. Stipulated penalties
shall not accrue during the period provided to the Commonwealth
in this Paragraph to correct deficiengiea_in an initial submittal
if EPA determines that the initial submittal was made in goed
faith and was timely.

XV. PROQJECT COORDINATORS

75. Within 15 days of entry of this Consent Decree,
Settling Deféndants and EPA ﬁill notify each other, in writing, .
of the name, address and‘telephone number of their respective
designatéd Project Coordinators and Alternate Project
Coordinators. If a Project Coordinator or Alternate Project
Coordinator initzally designated is changed, the identity of the
successor will be given to the other Parties at 1east fzve

workzng days before the change occurs, unless impracticable, but
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in no event later than the actual day the change is made. The
Settling Defendants’ Project Coordinators shall be snbject to
disapprovnl by EPA and shall have the technical expertise
"sufficient to adequately oversee all aepects-of the Work. The
Settling Defendants’ Projecﬁ Coordinators shall not be attorneys
for any of the Parties in this matter. Settling Defendants’
- Project Coordinators may assign other representatives, including
other contractors, to serve as Site representatives for oversight
of performance of daily operations during Remedial Activities.

76. Plaintiff may designate other representatives,
including, but not limited to, EPA employees and federal
contractors and consultants, to observe and monitor the progress
of any activity undertaken pursuant to this Consent Decree.
EPA's.Project Coordinator and Alternate Project cOordina;or shall
have the autherity lawfully vested in a Remedial.Project Mnnager
(RPM} and an On-Scene Cocrdinator (0OSC) by the National
Contingency Plan, 40 C.F.R. Part 300. 1In addition, EPA’‘s Project.
‘Cocrdinator or Altermate Project Coordinator shall have
authority, consistent with the National Contingency Plan, to halt
any Work required by this Consent Decree and to take any
necessary response action when he/she determines that conditions
at the Site constitute an emergency situation or may present an
1mmedlate threat to publlc health or welfare or the environment

due to a release or threatened release of Waste Material. EPA
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shall use its best efforts to avoid or minimize any work stoppage
ordered under this Consent Decree.

- XVI. AS5HBAECE_QE_A&ILIII_IQ_QQMELEIE_HQBK

| 77. - Settling Private Parties. Within 30 days of entry
of this Consent Decree, Settling Private Parties shall establish
and maintain financial security of at least $18 million, in one
of‘the following fbrms: |

4. A surety bond guaranteeing performance of the
IRP Work;

| 5. One or more irrevocable letters of credit;

c. A t?ust!fund;

d. A guarantee to perform the IRP Work by one or
more parent coxrporations or subsidiaries, or by one or more
unrelated corporations that have a substantial business
'relationshlp with at least one of the Settling Private Parties;
or '

€. A demonstration that one or more of the
Settling Private Parties satisfies the requirements of 40 C.F.R.
§ 264.143(f).

| 78; If the Settliﬁg Private Parties seek to
demgnstrate financial assurance as set forth in Paragraph 77
through a guarantee by a third party, Settling Private Parties
shall demonstrate that the guarantor séﬁisfies'the requirements
of 40 C.F.R. § 264.143(f). 1If Settllng Private Parties seek to
demonstrate financial assurance by means of the corxporate

guarantee or financial test pursuant to Paragraph 77.Q or 77.e,.
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they shﬁil resubmit sworn statements conveying the information
required by 40 C.F.R. § 264.143(f) annually, on the énniversary
of the effective date of this Consent Decree. In the event that
-EéA determines at any time that the financial assurances provided
by the Settling Private Pﬁrtieé pursuant to this Section are
inadequate, Settling Private Pafties shall, within 30 days of
receipt 6f notice of EPA's determinatibn, obtain and present to
EPA fdr approval one of the other forms of financial assurance
. listed in Paragraph 77 of this Consent Decree. Settling Private-
Parties’ inability to demonstrate financ;al'ability to complete
the IRP Work shall not excuse performance of any activities )
required under this Congent Decree. |

78. Obligations of the Commonwealth, DOE and DOD.

a. Pursuant to Paragraph B82.b of this Decree, in
the event of any action or occurrence.after Certification of
Completion of the IRP which causes or threatens to cause a
reieﬁse of Waste Material from the Site that constitutes an
- emergency situation or may'prgaent an immediate threat to public
health or welfare or the environment; the Commonwealth shall
imﬁediately take all appropriate action to prevent, abate or
minimize such release or threat of release, and to give such
notifications as set forth in Paragraph 82.b.

b: Pursuant to Parégraph 3§ of this Consent
Decree, the Commonwealth shall, after Certification of Completion
of the IRP, perform any further response actions EPA determines

are appropriate in the event that EPA‘s review conducted pursuant
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to Section 121(c) of CERCLA indicates that the Work is not
protective of human health or the environment.

c. Pursuant to the terms of this Paragraph, the
‘United States Department of Energy (*DOE") and the United States
Department of Defense ('DOD') agree to provide certain financial
assistaﬁce to the Commonwealth in particular circumstances‘
arising after the Certification of Completion of the IRP. The
asslstance to be described below, shall be’ provided by DOE and
DOD only in the following circumstances (the "Circumstances')

(1) Emergency Respopse; The assistance to be .
descrlbed below shall be made available by DOE and DOD in the
- event of a catastrophic emergency after Certification of
Completion of the IRP which preseeta an immediate threaﬁ to the
public health or welfare or the environment as the result of the
release or threatened release of Waste Material from the Site
requiring appropriate action pursuant to Paragraph 82.b.
"Catastrophic emergency® shall mean an emergency which cannot be
prevented by due diligence on the part of the Commonwealth, such
as a natural disasterlwhich affects the Site, including'but not
limited to, an earthquake,'high winds, tornado, landslide, or
forest fire. The term "catastrophic emergency" shall also
include emergencies resulting from unforeseeable human cause
which cannot be prevented by due diligence on the part of the
Commonwealth, ineluding but- not limited to, vandalism, act of
war, arsen, or insurrection. The term "catastrophic emergency”

specifically does not include emergencies that are the result of
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the failure of the Commonwealth to perform its obligations under.
the Consent Decree due to lack of funds or for any other reason,
or as the result of remedy (including design and/or
" implementation) failﬁre, or the failure of 0 & M. The Parties
agreé that they intend the term "catastrophic emergeﬁcy' as used
in this Section to be read strictly and narrowly, in light of the
purpose of the Parties that aésistance be provided under the
terms of this Paragraph only in the évent of a truly cataa;rophic
emergency. | | ' | .
| (2) Periodic Review. The asaistance described
below shall alsc . be made available in the event that, after
Certification of Completion of the IRP, the Commonwealth is
required by EPA to perform further response actions under Section
X of this Consent Decree (EPA Periodic Review)}, and the further
response actions are the direct result of a change in performance
criteria applied to the Site, other than the Performance
Standards, due to new federal regulations or policy. The
-assistance described below shall not be made available in the
event that the Commonwealth is required to perform (i) any
further response actions pursuant to Section IX (Additional
Regponse Actions) based on any reason specified therein,
including that the Work does not meet Performance Standards or

(ii) any further response actions pursuant to Section X (EPA
Periodic Review) because EPA determines that the remedy as |
designed or implementéd-ia not sufficiently protective of human

health or the enviromment based on additiocnal site-specific data.
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The Commonwealth, DOE and DOD agree that they intend that ;he
Circumstances under which assistance will be-rendered as set
forth below are to be read strictly and narrowly.
4. Trust Fund. |

(1) Within 180 days after the entry of the Consent
Decree; the Commonwealth will establish a trust under an |
agreement the specific terms of which must be approved in advance
by DOE, DOD and EPA ("Trust Agreement“}. The Trust shall be
-administered by a trustee approved in advance by DOE, DOD and
EPA. The corpus of the Trust.shall include two separate
interest-bearing accounts. One accdunt (the iEmergency
Account'],‘shall be used exclusively for Work performed in
accordance with paragraph 79.c for catastrophic emergencies and
periodic reviews until completion of the IMP. The Commonwealth
shall fund the account initially with $2 million and fully fund
the account as set forth in 79.d.{3), below. A second account
("the Capital Account") ahall be established with §$3 million,.to
-be used to fund the cost of the FCP and any capital constructicn
pro;ects required of the cdmmonwealth by EPA that are not
"catastrophic emergencies" or Work required pursuant to periodic
review under subparagraph ¢ of this Paragraph. The corpua of the
Fund shall be invested in an appropriate fashion so that interest
or other appropriate return on investment is earned on the amount
placed in the Fund.

(2) If the Commonwealth is unable to establish the

Trust Agreemene within 180 daYs of entry of this Consent Decree
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because it is unable to procure the services of an approved
trustee within that time period (which shall include inability to
finalize the terms of the Trust Agreement_with the trustee), the
fcdmmonwealth shall promptly notify the United States, and shall
include in that notification a summary of the steps the
Commonwealth has taken to attempt to obtaim a trustee. If the
United States determin&s that the Commonwealth haa been unable to
obtain a trustee within this time period and has made reasonable
.efforts to do s0, the United States may grant an approprlate
extension of time to the Commonwealth to allow it to obtain a
' trustee. Whether or not the United States grants an extensiou to
the Commonwealth to obtain a trustee, if the Trust Agreement is
not established within 180 days after entry of this Consent
Decree, the Commonwealth shall establish the Emergency Account
énd the Capital Account with the balances required in
subparagraph 73.4d.{1), plus interest on the balances that shall
begin to accrue 180 days after entry of this Consent Decree and
Stop accruing on the date the accuunts are funded, at the rate
specified for investments of the Hazardous Substances Superfund
established pursuant to Sectlon 107 of CERCLA, 42 U.S.C. § 9607.

- (3) Beginning July 1, 1996, the Commonwealth shall
add $500,000, adjusted for inflation, per fiscal year to the
Emergency Account (or $1 miliion, adjusted for inflation, per
Commonwealtﬁ legislative session), until a total of $7 million,
adjusted for inflation (see Subparagraph 79.m below), has been

Placed into the Emergency Account by the Commonwealth., The
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Commonwealth may pay ;hese amounts into the Emergency Account in
advance of this schedule. | |

e. In the event of the occurrence of one of the
‘Circumstances, the Commonwealth shall use the balance of the
Emergency Account to fund the additional work before DOE and DOD
are obligated-to provide any financial’assietance under this
Section. "If the Commonwealth performs the Work, then the |
Commonwealth may be reimbursed from the Emergency Account for
costs, including in-kind services. In-kind services must be
documented 1n accordance with federally approved audzt procedures
and approved by DOE and DOD. _

f. After the Commonwealth has expended either the
amounts in the Emergency Account, or $2 million, adjusted for ‘
- inflation, whichever sum is greater, and after any other funding
which might be avazlable to the Commonwealth for such purposes
has been expended (such as federal emergency relief funds or
other grants), then DOE and DOD agree to provide up to $10
million, adjusted for inflation, per Event, to fund additicnal
activities performed by the Commonwealth as the result of an
occurrence of the Circumstances. If the Commonwealth performs
work required as a result of the occurrence of one of the
. Circumstances, documenteo costs incurred in performing the work
may be credited toward the Commonwealth’s $2 million share. If |
DOD and DOE expend $10 million, adjusted for 1nflation, per Event
as provided hereunder, any remaining costs will be borne by the

Commonwealth. An "Event" shall mean that body of additional work
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required as the result of an occurrence of the Circﬁmstances. If
a singlé body of work is required to respond to one of more of
the Circumstances, that body of work shall be considered cne
.Event. |

g. The Commonwealth shall be required to perform
any activities required as the result of the occurrence of the
Circumstances and neither DOD or DOE nor the Settling Private
Parties shall have an affirmative obligation to perform or fund
‘such activities, except as expressly required of DOD or DOE in
this Paragraph.

h. DOE and DOD shall share in any payments
required of them under this Paragraph in proportion to their
respective shares under Attachment 1 of the Settlement Agreement.,
Any such assistance is subject to the availability of
appropriated funds, and is subject to the Anti-Deficiency Aét.

In the event either DOE or DOD is umable to provide assistance
becausg of a lack of appropriated funds, the other shall not be
ﬁbliged te fund the share of such assistance that would otherwise
be required of the Party unable to provide the funds.

i. 1If the Coﬁmonwealth and DOE or DOD have any
dispute aboﬁt the interpretation or application of the Eerms of
this Paragraph, including but not limited to whether one of the
Circumstances has occurred, then the disputing parties shall
enter into the following dispute resolution process:

(1) The disputing party shall serve a written

statement of the disputed issue on the other party to the
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disPuté. The other party shall serve a written response to the
disputing party within five days after actual receipt of the
disputing-party’s ﬁritien statement. '

(2) The parties to the diépute éhall enter into a
good faith informal negotzation period for at least five days,
which may be extended by agreement of the diaputing parties.

{3) At the expiration of the informal negotiation
period, one or more of the disputing partlea may move the Court
Lo resolve the dispute. The disputing parties shall request that
‘the Court give"éxpedited consideration of the dispute. The
parties shall provide the Court with written submissions, and thé
partiesg may request an evidentiary hearing. Discovery shall be
strictly limited to the specific issues in dispute and shall be
- expedited pursuant to.Court order. A decision of the Court shall
‘be appealable to the extent provided by law.

(4) Neither DOE nor DOD shall be required to
expend funds pursuant to this Section during the dispute
resolution period. -

- J. The purpose of the Capital Account is to
assure adequate funding for éapital‘construction projects that :
may be required by EPA during the BoRP. The Commonwealth shall
not use the Capital Account for routine maintenance and _
mgnitoring actiﬁities. The Commonwealth-shall-maintain a minimum
of $3 million, adjusted fof inflatién,'in the Capital Account at

all times until the completion of the IMP.
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k. The Trust Agreement may provide that the
balance of the Emergency Account and the Capital Account may be
used by the Commonwealth to perform its obligations to 1mplement
"the FCP. The use of the Emergency Account for funding the |
implementation of the FCP shall discharge all of the obligﬁtiona
of DOE and DOD'under.this Paragraph. Monies remaining in the ‘
accounts after Certlfication of Completion of the BoRP.shall
revert to the Commonwealth.

1. 1In the event EPA determines that the
Comﬁonwealth has_éubstantively failed to perform any portion of;
the BoRP, uniess otherwise excused or mbdifiéd by EPA, the
Commonwealth agrees that any funds provided by DOE or DOD
pursuant to this Paragraph shall be subject to repayment by the
Commonwealth to.the United States, and DOE and DOD reserve their
rights to seek such fepayment from the Commonﬁealth.

m. The phrase "adjusted for inflation" as used in
this Section shall mean increased by the amount of the annual
increase in the "Consumer Price Index, All Items, All Cities,"
("Index") as published by the United States Department of Labor,
beginning upon the date of the first revision of the Index
following entry of this Consent Decree. If the Index ceases to .
exist, the most similar official index in effect at the time'the
adjustment for inflation is calculated shall be used.

n. The Commonwealth's inability to demonétrate
financial ability to complete the Work shall not excuse

performance of any activities required under this Consent Decree.
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. 80. Completion of the IRP,

a. Within 90 days after Settling Private Parties
"and Settling Fedefal Agencies conclude that the IRP Activities
.have been fully performed, the Construction Standards and
Performance Standards have been achieved, and the design and
implementation of the IRP Activities is such that the Performance
Standards are expected under then existing- ccndlticns, to be
attained in the future, Settling Private Parties shall achedule
and conduct a pre-certification inspection to be attended by
' Settllng Private Parties, Settling Federal Agencies, EPA, and'the
Commonwealth. If, after the pre-certification inspection, the
Settling Private Parties and Settling Federal Agencies believe
that the IRP Activities have been fully performed, the
Construction Standards and Performance Standards have been
achieved, and that the design and implementation of the IRP
Activities is.such that the Performance Standards are expected,
under then existing ccnditions,.to be attained in the future, the
Settling Private Parties shall submit a written report reguesting
certification to EPA for approval, with a copy  to the
Commonwealth, pursuant to Section XIV (Submissions Requiring
Agency Approval) within 30 days of the inspection. 1In the
report, a registered professional engineer and the Settling
Private Parties’ Project Coordinator or Supervising éontractor
shall state that the IRP Activities have been completed in full

satisfaction of the requirements of this Consent Decree as
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reflected in the SOW. The written report shall include as-built
drawings signed and stamped by a professiomal engineer. fThe
report shall contain the foilowing statement, signed by a
responsible corporate official of a Settling Private Party, the
Settling Private Parties’ Project Coordinator, or the Settling
Private Parties’ Supervising Contractor:

I certify under penalty of law that this document and

all attachments were prepared under my direction or

supervision in accordance with a system designed to

assure that qualified personnel properly gather and

evaluate the information submitted. Based on my :

inquiry of the person or persons who manage the system,

or those persons directly responsible for gathering the

information, the information submitted is, to the best T

of my knowledge and belief true, accurate, and

complete. I am aware that there are significant

Penalties for submitting false information, including

the possibility of fine and imprisonment for knowing
viclations.

'If EPA fails to respond to the report within 120 days, the
request for Certification of Completion shall be deemed.to have
been rejected and the Settling Private Parties ﬁay challenge such
rejection under Section XXIT (Dispute Resolution); and the
SEttliné Federal Agencies may challenge such fejection pursuant.
to the Memorandum of Understanding between EPA and the Settling
‘Federal Agenéies that gaverné disputes related to this Consent
Decree (the *MOU"). If, gfter completion of the pre-
certification inspection and receipt and review of the written
réport, EPA,'after'reaéonable opportunity for review and comment
by the Commonwealth, determines that the IRD Activities or any

portion thereof have not been completed in accordance with this

Consent Decree, that the Construction Standards and Performance
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Standards bhave not been achieved, or that the design and
implementation of the IRP Activities is such that the Performance
Standards are not éxpected, ﬁnder then existing conditions, to be
‘attained in the future, EPA will notify Settiing Private Parties,
the Commonwealth, and Settling Federél Agencies in writing of the
activities that must be undertaken to qualify for Certification
of Completion of the IRP. EPA will set forth in the notice a
schedule for performance of such activities consistent with the
Consent Decree and the SOW or‘reqﬁire the Se:tlihg Private
Parties to suﬁmit a schedule to EPA for approval pursuant to
Section XIV (Submissions Requiring Agency Approval) Settling
Private Parties shall perform all activxtles described in the
notice in accordance with the specifications and schedules
established pursuant to this Paragraph, subject to their right to
invoke'the dispﬁte resolution procedures set forth in Section
XXIT (Dispute Resolution).

b. If EPA concludea based on the initial or any
subsequent report requesting Certif;catlon of Completion, and
after a reasonable opportunity for-review and comment by the
. Commonwealth, that the IRP Activities have been fully performed
in accordance with this Consent Decree, that the Constructlon
Standards and Performance Standards have been achieved, and that
the Pe:formance Standards are expected, under then eiisting
¢conditions, to be attained in the future, EPA will so certify in
writing to Settling Private Parties and Settling Federal

Agencies. This certification shall cohstitute Certification of -
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Completion of the IRP for purposea of this Consent Decree,
1nclud1ng, but not limited to, Section XXIV (Covenants Not to Sue
- by Plaintiff). cErtification of Completion of the IRP shall not
'change Settling Prlvate Partles' and Settling Federal Agencies’
remaining obligations under this Consent Decree.

81. Completion of the Remedial Action .

_ a.- Within 90 days after the Commonwealth
concludes that the BoRP Activities have been fully performed and
the Construction Standards and Performance Standards have been
achieved,'the Commonwealth shall schedule and'coﬁduct a pre-
certification inspection to.be attended by EPA and the
Commonwealth. If, after the pre-certification inspection, the
Commonwealth believes that the BoRP Activities have been fully
performed and the Construction Standards and Performance
Standards have been échieyed, it shall submit a written report
. Teguesting certification to EPA for approval, pursuant to Section
XIv (Supmissidns Requiring Agency Approval) within 30 days of the
inspection. In the report, a registered professional engineer
and the Commonwealth’s Project Coordinator or Supervising
Contractor shall state that the BoRP Activities have been
completed in full satisfaction of the requirements of this
Consent Decree as reflected in the SOW. The written report shall
include as-built drawings signed angd staﬁped by a professional
engineer. The report shall contain the foilowing_statement,
signed by a responsible official of the Commonwealth.or the

Commonwealth’s Project Coordinator or Supervising Contractor:
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I certify under penalty of law that this document and

all attachments were prepared under my direction or

supervision in accordance with a system designed to

assure that qualified personnel properly gather and

eévaluate the information submitted. Bazed on my .

inquiry of the person or persons who manage the system,

or those persons directly responsible for gathering the

information, the information submitted is, to the best

of my knowledge and belief true, accurate, and

complete. I am aware that there are significant

penalties for submitting false information, including

the -possibility of fine and imprisonment for knowing

vieclations. :
If EPA fails to respond to the report within 120 days, the
- request for Certification of Completion shall be deemed to have
been rejected and the Commonwealth may challenge such rejection-~
under Section XXII (Dispute Resolution). If, after completion of
the pre-certification inspection and receipt and review of the
written report, EPA determines that the BoRP Activities or any
portion thereof have not been completed in accordance with this
Consent Decree or that the Construction Standards and Performance
Standards have not been achieved, EPA will notify the
Commonwealth in writing of the activities that must be undertaken
to complete the BoRP Activities and achieve the Construction
- Standards and Performance Standards. EPA will set forth in the
notice a schedule for performance of such activities consistent
with the Consent Decree and the SOW or require the Commonwealth
to submit a schedule to EPA for approval pursuant to Section XIv
(Submissions Requiring Agency Approval). The Commonwealth shall
perform all activities described in the notice in accordance with
the specifications and schedules established pursuant to this

Paragraph, subject to the Commonwealth’s right to invoke the
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dispute‘resolution'pfocedures set forth in Section XXIT (Dispute
Resolution}. |

b. If EPA concludes, based on the initial or any
 subseguent report réquesting Certification of Completion, that
-the BORP Activities have been fully performed in accordance with
this Consent Decree and that the Construction Standards and
Performance Standards have been achieved, EPA will so certify in
writing to the Commcnﬁealth This certificatlon shall constltute
the Certificat;on of Completion of the Remedial Action for
purposes of thlﬂ Consent Decree, includlng, but not limited to,
Section XXIV (Covenants Not to Sue by Plaintiff). Certification
of Completion of the Remedial Action shall not affect the
Commonwealth’s remaining ocbligations under this Consent Decree.

XVIII. EMERGENCY RESPONSE

- 82. a. i Pri r_i - In the event of any
action or occurrence prior to Certification of Completion of the
IRP which causes or threatens a release of Waste Material from
the Site that constitﬁtes an emergency situation or may present
an immediate threat to public health or welfare or the
environment, Settling Private ﬁarties shall, subject to the
pProvisions of Paragraph 83, immediately take all appropriate
.acticn to prevent, abate, or minimize such release or threat of
release, and shall immediately notify EPA’s Project Coordinator
or, if the Project Coordinator is'unavailable, EPA’s Alternate
Project Coordinator. If neither of these persons is available,

the Settling Private Parties shall notify the EPA Emergency
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Response Secﬁion, Region IV. Settling Private Parties shall take
such actions in consultation with EPA’s Project Coordinaﬁor or |
other available authorized EPA officé: in accordance with all
"applicable prqﬁisiona of'applicable health and safety plans,
contingency plans, and any other applicable plans or documents‘.
developed pursuant to the SCW. 1In the event that Settling
Private Parties fail to take appropriate response action as
required by this Section, and EPA takes such action instead,
Settling Private Parties and Settling Federal Agencies shall
reimburse EPA for all costs of the response action which are hof
inconsistent with the NCP pursuant t§ the procedures set forth in
Paragraph 84.c of Section XIX (Reimbursement of Response Cosﬁsf
within 90 days after being billed by EPA-for such costs.

5. Commonwealth. In the event of any action or
occurrence after Certification of Completion of the IRP which
causes Or threatens a release of Waste Material from the Site
that constitutes an emergency situation or may present an
-immediate threat to public health or welfare or the environment,
the Commonwealth shall, subject to the provisicns of Paragraph
83, immediately take all appfopriate action to prevent; abate, or
minimize such release or threat o: reléase, and shall immediately
notify EPA’s Project Coofdinator or, if the Project Coordinator
is unavailable, EPA’s Alternate Project Coordinator. If neither
of these persons ig available, the Commenwealth shall notify the
EPA Emergency Response Section, Region IV. The Commonwealth

shall take such actions in consultation with EPA’s Project
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Coordinator or other available authorized EPA officer and in
accordance with all applicable provisions of the applicable
health and safety plans, contingency plans, and any other
“applicable plans or documents developed pursuant to the SOW.  In
the event.that the Commonwealth fails to take appropriate
response action as required by this Section, and EPA takes such
action, the'cdmmonwealth-ahall reimburse EPA for all costs of the
- response action which are not inconsistent with the NCP‘pursuant
.to the procedures set forth iﬁ Pafagraph B4.c of Section XIX
(Reimbursement of Response Costs) within 90 days after being
billed by EPA for such costs. )

83. Except as provided in Section XXIV (Covenants Not
to Sue by Plaintiff), nothing in the preceding Paragraphs or in
this’ Consent Decree shall be deemed to limit any authority of
Plaintiff and EPA to take, direct, or order all appropriaté
action or to seek an order from the Court to protect human health
and the envirooment or to prevent, abate, respond to, or minimize .
‘an actual oxr threatened release of Waste Material on, at, or from
the Site. 1In the event that Plaintiff sues the Settling
Defendants or EPA takes admlnistrative action agalnst Settling
Parties other than to enforce this Consent Decree, the Settling
Parties reserve all their rights, causes of action, or defenses

arising under CERCLA or any cother law.

XIX. REIMBURSEMENT OF RESPONSE COSTS

84. a. Within 120 days after entry of this Consent

Decree, Settling Private Parties and Settling Federal Agencies
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shall cause to be paid to the United States an amount equal to
the volumetric percentage attributable to the De Minimis
Settlors, as set forth in Exhibits 1 &nd 4 of the De Ménimia
'Cbnsent Decree, times‘ss.a million (EPA’s estimated past response
costs as of the June 30, 1982 special notice letter), plus $5‘
million dollars.‘ Settling Private'Partieé and Séttling_?ederal
Agéncies éhall aiso cause to be paid to the United States an
amount eqﬁal to any additional volumetric percentage attributed )
tohng Minimis Settlors for which payment is made to the Maxey
Flats De migimia Trust pursuant to Paragraph 26 of the De Minimis
Consent Decree, times 55.8 million dellars, within 120 days after
such paymeﬁt is made to the Maxey Flats De Mipimis Truat.. The
payments made under this Paragraph shall be in full satisfactiop
of Settling Private Parties’ and Settling Federal Agencies’
‘obligation to reimburse Past Response Costs and pay Future
Response Costs.

b. Payment shall be made by Electronic Funds
Transfer ("EFT" or wire transfer) to the U.S. Department of
Justice lockbox bank, referenéiug United States Attorney’s Office

(U.S.A.0.) file gumber ' . EPA Region IV Site/Spill ID

number "Gl", and DOJ case number 90-11-2-211A. Payment shall be
madg in accordance with instructions provided by EPA to the
Settling Private Parties and Settling Federal Agencies upon
execution of the Consent Deéree. Aﬁy EFTs received at the U.S.
Department of Justice lockbox bank after 4:00 p.m. (eastern time)

will be credited on the next business day. The Settling Private
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Parties shall send a record of the EFT to the United States as
specified in Section XXIX (Notices and Submissions).

C. For costs incurred by the United States
pursuant to Sections XVIII and XII (Emergency Response and
Access) and Paragraph 126 og_Section XXIV (Covenants Not to Sﬁé
or Take Administrative Action by Plaintiff), EPA will invoice the
éettling.Pa;tiea who are liablé for aﬁéh costs'under this Consent
Decree. The invoiée will include a summary of the costs prepafed
by EPA, including direct and indirect costs incurred by EPA and
its cbntractora in the form of an EPA "SCORES" report or its
equivalent. Settling Parties may réquest docﬁmentation which
supports items listed in the cost summary. A request for
supporting documents must be made within 30 days of receipt of an
invoice from EPA. Settling Parties shall make all payments
within 90 days of Settling Parties’ receipt of each invoice,
except as otherwise provided in Paragraph 84.d. However, if
Settling Parties request &ocuments supporting the SCORES report,
payment shall be made within 60 days after receipt of the
documents from EPA or 90 days after receipt of the invoice,
whichever is later. Settliné Private Parties shall make all
payments required by fhis Paragraph in the form of a certified
check or checks made payable to "EPA Hazardous Substance | | _
Superfund® and referencing Site/Spill ID # G1 and DOJ case number
90-11-2-211A. The requirement to use a certified check.for
payment shall not apply to the Settling Federal Agencies or the

Commonwealth. Settling Parties shall forward payment to the
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United étates Envifonmeﬁtal Protection Agency, Region IV,
Attention: Superfund Accounting, P.0. Box 100142, Atlanta,
Georgia 30384 and_shall send copies of the checks for payment to
‘the United States as specified to Section XXIX (Notices and
Submissions}f

-d. Settling Parties may contest payment of‘any
cost under Paragraph 84.c¢ if they determine that EPA has made an
accounting error or if they allege that a cost iteﬁ tha# is
included fepresents costs that are inconsistent with the NCP.-
Such objection shall be made in writing within 30 days of receipp
- of éhe invoice or any requested supporting documents and must be
sent to the United States pursuant to Section XXIX (Notices and
Submissions). Any such objection shall specifically identify the
contested costs and the basis for objection. 1In the event of an
objectiog, the Settling Parties shall, within the 90-day periecd,
pay all uncontested costs to EPA in the manner described in
Paragraph 84.c. Simultaneocusly, Settling Defendants shall
estéblish an interest bearing escrow account in a federallyt
insured bank duly chartered in the Commonwealth of Kentucky and
remit to that escrow account funds equivalent to the amount of
the contested cost. The requirement to deposit funds_in an
escrow account shall not apply to the share of the contested
costs payable by the Settling Federal Agencies. Septling
Defendants shall send to the United States, as provided in
Section XXIX (Notices and Submissions), a copy of the transmittal

letter and check paying the uncontested costs, and a copy of the
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correspondence that establishes and funds the escrow account,
inéluding, but not limited to, information containing the
identity of the bank and bank accouné under which tﬁe escrow
"account is established, as well as a bank statement showing the
initial balance of the escrow account. Simultaneously.with
establishment of the escrow account, Settling Defendants shall
initiate the dispute resolution procedures in Section XXII. If
the United States prevails in the dispute, within 5 days of the
resolution of the dispute, Settlihg Parties shall pay the sums
due .(with accruéd interest) to EPA in the manner described in
Paragraph B4.c. If Settling Defendants prevail concerning any
aspect of the contested costs, the Settling Parties shall pay
that portion of the costs (plus associated accrued interest) for
which they did not prevail to EPA in the manner described in
Paragraph 84.c, and Settling Defendants shall be disbursed any
balance of the escrow account. The dispute resolution procedures
set forth in this Paragraph in conjunction with the procedures
‘'set forth in Section XXII (Dispute Resolution) shall be the
exclusive mechanisms for resolving disputes regarding the
Séttling Deféndanta' obligation to reimburse the United States
for these costs.

e. In the event that the Settling Parties do not
make the payments required by Paragraph 84.a within 120 days of
the effective date of this Consent Decree or the payments
required by Paragraph 84.c are not made within 90 days of ﬁhe

Settling Parties’ receipt of the invoice, or 60 days after
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receipt of supporting documentation that has been requested
pursuant to faragraph 84.c, whichever is later,'Settiing'Parties
which are liable for such costs shall pay interest on the unpaid -
"balance at the rate established pursuant to Section 107(a) of
CERCLA, 42 U.S.C. § 9607. The interést to be paidlon the cosﬁs
required in Paragraph 84.a shall begin to accrue on the effective
date of the Consent Decree. The interest on costs required by
Paragrapﬁ 84.c shall begin to accfue on the date of the Settling
.Parties’ receipt of the bill. Interesh shall aécrue at the rate
specified through the date of.payment. Payments of interest made
under this Paragraph shall be in addition to such other remedieg
-or sanctions available to Plaintifflby virtue of Settling
Parties’ failure to make timely payments under this Section.
XX. INDEMNIFICATION AND INSURANCE
ng Privat ‘

8s. The United States does not assume any liability by
entering into this agreement or by virtue of any designation of
Settliﬁg-?rivate Parties as EPA‘s authorized representatives
under Section 104(e) of CERCLA. Settling Private Parties hereby
indemnify, save and hold harﬁless the United States and its
officials,'agents, employees, contractors, subbontfactors, or
represencativgs for or frcm any and all claima‘or causes of
action arising from, or on account of, acts or omiséions.of
Settling Private Parties, their officérs, directors, employees,
agents, contractors, subcontractors, and any persons acting on

their behalf or under their control, in carrying out activities
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pursuant to this Consent Decree, including, but not limited to,
ény claimé arising from any designation of Settling Private
Parties as EPA’s authorized representatives under Section 104 (e)
'of CERCLA. Further, ﬁhe Settling Private Parties agree to pay
the United States all- costs the United States incurs including,
but not limited to, attorneys fees and other expenses of
litigation and settlément arising from, or on account of, claims
made against the United States based on acts or omissidns of
Settling Privaﬁe Parties, their officers, directors, employees,
agents, coﬁtractora, subcontractors, and any persons acting on
their behalf or under their.control, in carrying out activities
pursuant to this Consent Decree. The United States, including
the Settling Federal Agencies, shall not be held out as a party
to aﬁy contract entered into by or dn behalf of Settling Private
Parties in carrying out activities pursuant to this Consent
Decree. Neither the Settling.Private Parties nor any such
contractor shall be considered an agent of the United States,
including the Settling Federal Agencies.

86. Settling Private Parties waive all claims against
the United States for damageé or reimbursement or for set-off of
any payments made or to be made to'the United States arising from
Cr on account of any contract, agreement,-or arrangement between
any one or more of the Settling Privaté Parties and any person.
for performance of IRP Work on or relating to the Site,
including, but not limited to, claims on account of construction

delays. 1In addition, Settling Private Barties shall indemnify
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and hold harmless the United States with respect to any and all
clalms for damages or relmbursement arising from or on account of
any contract, agreement, or arrangement between any one or more
"of Settling Private Parties and any person fcr performance of IRP
Work on or relating to the Site, including, but not limited to,
claims on account of construction delays.

87. No later than 15 days before commencing any on-
site Work, Settling Private Parties shall secure, and shall
.maintain.until the completion of the IRP Work, ccmprehenaive
general liability, occurrence baeed insurance with limits of ten
millzon deollars, combined single llmit naming as additional
insured the United States. No later than 15 days before
commencing any on-site IRP Work, Settling Private Parties shall
Secure, and shall maintain until EDPA's Certification of
Completion of the Initial Remedial Phase pursuant to Paragraph 80
of Section XVII (Certlfzcatzcn of Completion), automobile
liability insurance with limits of $500,000, naming as additicnal
insured the United States. In addition, for the duration of the
IRP Work performed by Settling Private Parties, Settling Private
Parties shall satiefy, or shall ensure that their contractors or
subcontractors aatisfg, ali.applicable laws and regulations
regarding the provision of worker’s compensation insurance fcr_
2ll persons performing the IRP Work on behalf of Settling Private -
éarties in furtherance of this Consent Decree. Prior tc
commencement of the IRP Work under this Consent Decree, Settling

Private Parties shall provide to EPA certificates of such
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insuranee and a copy of each insurance policy. Settling Private
Parties shall resubmit such certificates and copies of policies
during each year of their performance of the IRP Work on the
anniversary of the effective date of this Consent Decree. It
.Settling Private Parries demonstrate by evidence satisfactory to
EPA that any contractor or subcontracror maintains insuranee
equivalent,to that described above, or insurance covering the
same rlsks but in a lesser amount, then, w1th respect to matters
so 1nsured by that contractor or subcontractor, Settling Private
Parties need provide only that portion of the insurance deecribeg
' abore which is not maintained by the contractor or subcontractor.

Commonwealth.

88. The United States does not assume any liability by
entering into this:agreement or by virtue of any designation of
the Commonwealth as EPA’s authorized representative under Section
104(e) of CERCLA. The Commonwealth hereby indemnifies, saves and
holds harmless, to the extent nqt_prohibited by law, the United |
States and its officials, agents, employees, contractors,
subcontractors, or representatives for or from any and all claims
or causes of action arising frem, Or on account of, acts or
omissions of the Commonwealth, its employees, agents,
contractors..eubcontractors, and any persons acting on its behalf
or under its control, in carrying out activities pursuant to this
Consent Decree, includlng, but not limited to, any claims arising
from any designation of the Commonwealth as’ EPA’s authorized

representative under Section 104 (e) of CERCLA. Further, the
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Commonwealth agrees to pay the United States all costs the United
States incurs including, but not limited to, attorneys fees and |
other expenses of litigation and setélement arising.from, or on
‘account of, claims made against the United States based on acts
or cmissions of the Commonwealth, its employees, agents,
contractors, subcontractors, and any persons acting on its behalf
or under its control, in carrying out activities pursuant to this
Consent Decree. The United States sﬁall not be held out as a
party to any contract entered into by or on behalf of the.
Commonwealth carrying out activities pursuant to this Consent
Decree. Neither the Commonwealth nor any such contractor shall
be considered an agent of the United States.

89. The Commonwealth waives all claims against the
United States for damages or reimbursement or for set-off of any
payments made or to be made to the United States arising from or
on account of any contract, agreement; or arrangement between the
Commoriwealth and any person for performance of Work on or
-relatlng to the Site, including, but not limited to, claims on
account of construction delays. 1In addition, the Commonwealth
shall indemmify and holgd harﬁless, to the extent not prohibited
by law, the United States with respect to any and all claims for
damages or reimbufsement arising from or on account of any
contract, agreement, or arrangement with the Commonwealth and any
person for performance of Work on or relating to the Site,

including, but not limited to, claims on account of construction

delays.
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30. For the duration of the Work performed by the
Commonwealth, the Commonwealth shall satisfy, or shall ensure
that its contractors or subcontractors satisfy, all applicable
" laws and regulations regarding the provigion df workers’
compensation insuraﬁce for all persons performing the Work on
behalf of the-Commonﬁéalth in furtherance of this Consent Decree.

o XXI. FORCE MAJEURE

91. "Force majeure," for purposes of this Consent
Decree, .is defined as any eveﬁt arising frqm‘cauées beyond the
control of the Séttling Parties or of any entity controlled by
such Settling Parties whose performance is delaygd, including,
but not limited-to, their contractors and subcontractors, that
delays or prevents the,performance of any obligation under this
Consent Decree, despite such Settling Parties’ best efforts to
fulfill the obligation. The requirement that such Settling
Parties exercise "best efforts to fulfill the obligation"
includes using best efforts to anticipate any potential force
ﬁajeuré event and best efforts to address the effects of any
ﬁotential force majeure event (1) as it is occurring and (2)
_following the potential force majeure event, such that the délay
is minimized to the greatest extent possible. '"Fofce Majeure®
does not include financiai inability to complete the Work or a
failure to achieve the Performance Stdqdards, or indreased costs.

| 92. If any event occurs or has occurred that may delay

the performance of any obligation under this Consent Decree,

whether or not caused by a force majeure event, the Settling
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Party whose performance is delayed shall notify orally EPA‘s
frojeét Cﬁordinator or, in his or her absence, EPA’'s Alternate
Project Cbordinator or, in the event both of EPA's designated
'representatives are unavailable, the-Directof of the Waste
Management Division, EPA Regién v, withig 48 hours of when the
Settling Party first knew or should have known that the event
might cause a delay.- Within five business days thereafter, the
Settling Party shall provide in writing to EPA an explanation and
description of the reasons for the delay; the obligations and
deadlines the Settling Party claims are affected by the delay;
the anticipated duration of  the delay; actions taken or to be
taken to prevent or minimize the delay; a schedule for
iﬁplementation of any measures to be taken to prevent or mitigate
the delay or the effect of the delay; the Settling Party 8
'ratlonale for attributing such delay to a force majeure event if
it intends to assert such a claim; and a statement as to whether,
in the opinion of the Settling Party, such event may cause or
contribute to én endangerment to public heﬁlth, welfare or the
environment. The Settling Party shall include with any notice
all available documentation éﬁpporting its claim that the delay
was attributable to a force majeure. The Settling Party shall
supplement this written statement with neﬁ-information.
statements, or plans as they become_available.' Failure to comply
with the above requirements shall precludehthe Settling Party
from asserting any claiﬁ of force majeure for that event.

Settling Defendants shall be deemed to have notice of a
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circumstance of which their contractors or subcontractors had or
should have had notice.

93. If EPA agrees that the delay or anticipated delay
"is attributable to a force majeure event, the time for
performance of the obligations under this Consent Decree that are
affected by the force majeure event will be extended by EPA for
such time as is necessary to complete those obligationa. An
extension of the time for performance of the obligations affecﬁed
.by the force majeure event shall not, of itself,'extend the time
for-performance.of any other obligation. If EPA does ‘not agree
that the delay or anticipated delay has been or will be caused by
a force majeure event, EPA will notify the Settling Party in
writing of its decision. If EPA agrees that the delay is
attributable to a force majeure event, EPA will notify the
Settling Party in writing of the length of the extension, if any,
for performance of the cobligations affécted by the force majeure
event. |

94. A Settling Defendant which invokes the dispute
resolution procedures set forth in Section XXII to dispute EPA’s
determination under Paragraph 93 shall do so no later than 15
days after receipt of.EPA'a notice. 1In any such proceeding, the
Settling Defendant shall have the burden of demonstrating by'a
preponderance of the evidence that the delay or anticipated delay
has been or will be caused by a force majeure event, that the
duration of the delay or the extension sought was or will be

warranted under the circumstances, that best efforts were
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exercised to avoid and mitigate the effects of the delay, and
that the Settling Defendant complied with the requirements.of.
Paragraphs 91 and 92, above. If the Settling Defendant carries
‘this burden, the delay at issue shall be deemed not to be a
viclation by the Setﬁling.Defendant of the affected obligatioe of
this Consent Decree identified to EPA and the Ceurt. ‘
xxn'.’ mmmmmu

95 a. Unless- otherwlse expreesly provided for in this
Consent Decree, the dispute resolution procedures of this -Section
shall be the exclusive mechanism available to Settling Defendants
to resolve disputes arising under or with respect to this Coneent
Decree between the United States (excluding the Settling Federal
Agencies) and the Settling Defendants. The provisions.of the MOU
shall govern disputes between EPA and the Settling Federal
Agencies under or with reepect to this Consent Decree.
Notwithstanding the provisions of CERCLA §§ 121 and 122, 42
U.S;C. §§ 9621 and 9622, Settling Defendants agree that the
dispute resolution procedures of this Section shall be the
exclusive mechanism for resolv1ng disputes concerning the scope
of the obligations under this Consent Decree or the
implementation of this Consent Decree, and the standafds,
requirements, criteria or limitations to which the remedial
action must conform, and that the only relief which will be
sought by the Settling Defendants in dispute resolution will be a
determination of the obligation in dispute and not .the recovery

of civil or stipulated penalties. However, the procedures set
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forth in this Section shall not apply to actions by the United
States to enforce obligations df the Settliné Defendants that
have not been disputed in accqrdance'with this Section.

b. ‘Notwithstanding any provision in this Consent _
Decree, the following governs the serving of a Notice of Dispute
(as described in Paragfaph 96) or £iling a moﬁion for'judicial-
review {as described in Paragraph 98.c or $9.a): ‘

(1) A Settling.Defendant ﬁay not serve a Notice of -
Digpute or file a motion for judicial revieﬁ concerning the
performance of ongoing, onféipe Work if it is not obligated to p
perform the Work in dispute, except that any Settling Defendant
may dispute EPA‘s Certification of Completion of the IRP and
Certification of Completion of the Remedial Action. This
provision shall not affect the Commonwealth's ability to raise
disputes regarding its access obligations under Section XIT or
regarding EPA's deterﬁination concerning the need for a
horizontal flow barrier.

(2) A Settling Defendant may nbt serve a Notice of
Dispute or file a motion for judicial review coﬁcerning a plan,
‘report, or 6ther ifem that it is not obligated to submit to EPA
under -this Consent Decree, except to dispute EPA approval of the
following deliverables or modifications thereof:

(a) IRP ﬁD Work Plan or a portion thereof;

(b) IRP Sampling and Analysis Plan;

{c) IRP Health and Safety Plan;

(8) IRP Quality Assurance Project Plan; .



{e)
(£)
(g}
(h)
(1)
(3)

(k)
(1)

{m)

(n)
(o)
(p)
(g)
(r)
- {s)
(t)

(u)

{v)
(w)

96.
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IRP Prefinal and Final Remedial Design reports;

IRP RA Work Plan or a portion thereof}

IRP Construction Health and Safety Plan;

IRP Construction Quality Assurance Plan;

IRP Construction Management Plan;

Deliverables associated with the horizontal flow
barrier that are required within the ten years
after Certification of Completion of the-IRP;

IMP Work Plan;

IMp Sampling and Analysis Plan,

IMP Quallty Assurance Plan;

IMP Health and Safety Plan;

FCP Work Plan;

FCP Sampling and Analysis Plan,

FCP Health and Safety Plan,

FCP Quality Assurance Project Plan;

FCP Prefinal and Firal Remedial Design reports;
FCP RA Work Plan;

FCP Construction Health and Séféty
Plan/Contingeﬁcy Plan;

FCP Construction Management'Plan;

FCP Construction Quality Assurance Plan.

Any dispute which arises under or with respect to

this Consent Decree shall in the first instance be the subject of

informal negotiations between the parties to the dispute,

including any affected Settling Defendant. The dispute shall be
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considered to have arisen when cne Settling Defendant sends the
other Parties written notice of the dispute (Notice of Dispute}.
The Settling Defendant who serves the Notice of ‘Dispute shall be
~called the 'dieputing Settling Defendant.® The period for
informal negotiations shall not exceed 20 deys from the time the
dispute arises, unless EPA and the disputing_éettling Defeﬁdant
agree in writing.to extend the time period. a Settling Defendaht
may not serve a Notice of Dispute contestlng EPA approval of a
dellverable listed in Paragraph 95.b, or a modification thereof
unless the Notice of Dispute is served within 15 days of EPA
 approval. |

87. a. 1In the event that the disputing Settling
Defendant and EPA cannot resolve a dispute by info:mal
negotiations under the preceding Paragraph, then the position
advanced by EPA shall be considered binding unless, within 10
days afﬁer the conclusion of the informel negotiation period, the
disputing Settling Defendant invqkes the formal dispute
resolution procedures of this Section by serving on EPA and the
other Settling Parties a written Statement of Poeition on the
matter in dispute, including; Sut not limited to, any factual
data, apalysis, argument, or opinion supporting that position and
any supporting documentation relied upon by the disputing
Settling Defendant. The Statement of Position shall specify the
disputing Settling Defendant’s position as to whether formal

dispute resolution should proceed under Paragraph 98 or 99.
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b. Within 14 dafa after receipt of the disputing
Settling Defendant’s Statement 6f Position, EPA will serve on the
disputing Settling Defendant and all other Settling Parties its
- Statement of Position, including, but not limited_to, any factual
data, analysis, argument, or oplnion supporting that positionland
all supperting documentation relied upon by EPA. EPA's Stateﬁent
of Position shall includé a sﬁatement as to whether formal.
disputé resolution éhould proceed under Paragraph 98 or 99.
Within_14 days after.receipt of the disputing Settling
Defendant's Statement of Pogition, any other Settling Defendant
may serve ﬁn EPA and the disputing Settling Defendaﬁt a Statemeni
of Positien, inecluding but not limited to any factual data,
analysis, argument, or opinion supporting its position, and all
supporting documentation.

€. If there is disagreement between EPA and the
disputing Settling Defendant as to whether dispute resolution
should proceed under Paragraph 38 or 99, the parties to the
dispute shall follow the procedures set forth in the Paragraph
determined by EPA to be applicable. However, if a Settling
-‘Defendant ultimately appeals to the Court to resolvé the dispute,
the Court shall determine which paragraph is applicable in
accordance with the atandards of applicability set forth in
Paragraphs 98 and 99. |

98. Formal dispute resolution-for disputes pertaining

to the selection or adequacy of any respongse action and all other

disputes that are accorded review on the administrative record
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under applicable principles of administrative law shall be
‘conducted pursuant to the procedures set forth in this Paragraph.
For purposes of this Paragraph, the adequacy of any response
‘action includes, without limitation: (1) the'adequacy or
appropriateness éf plans, procedures toc implement plans, or any
other items requiring approval by EPA under this Consent Decree;
and (2) the adequacy of the performance of response actions taken
pursuant to this Ccnsent-Degree. Nothing in'this Consent Decree
8hall be construed to allow aﬁy dispute'unde:'this Consent Decree
by Settling Parties regarding the validity of the ROD's
provisions. |
4. An administrative record of the dispute shall
be maintained by EPA and shall contain all Statements of
Position, including supporting documentation, submitted pursuant
to this Paragraph. When appropriate, EPA may allow a Settiing
Defendant to submit a Supplemental Statement of Position oxr the
Settling Federal Agencies to submit statements or other
documeﬁts. | N
b. The Director of the Waste Management Division,
EPA Region IV, will issue a final administrative decision
resolving the dispute based on the administrative-fecord-
described in Paragraph 98.a. This decision shall be binding upon
the Settling Deféndants, subject ohly to the right to seek
judicial review pursuant to Paragraph 98.¢ and 98.4d.
| €. Any administrative decision made by EPA

pursuant to Paragraph 98.b shall be reviewable by this Court,



dispute must be resolved to ensure orderly implementation of thig

Consent Decree. The United States ang any other Settling

governed by thig Paragraph.

&. Following receipt of the.Settling Defendants’
Statement of Position submitted ﬁursuanthto Paragraph 87, the
Director of the Waste Management Difision, EPA Region IV, will
issue a final decision resolving the dispute. The Waste

Management Divigion Director’s decision shall be binding on the
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Settling Defendants unless, within ten days of receipt of the
decision, a Settling Defendant files with the Court and serves on
the Parties a motion for judicial review setting forth the matter
in dispute, the efforts made by the Parties to resolve it, the
relief requested, and the schedule, if any, within which the
dlspute must be resolved to ensure orderly implementation of the
Consent Decree 'The United States or any other Settling
Defendant may file a Iresponse to the Settling Defendant’s motien
for judicial review.

b. Notwithstanding Paragraph M of Section I
(Background) of this Consent Decree, judicial review of any
dispute governed by this Paragraph shall be governed by
applicable provisions of law.

108. a. The invocation of the dispute resolution
procedures of this Section shall not extend, postpone, or affect
in any way any obligation of the Settling Parties under this
Consent Decree not directly in dispute, unless EPA or the Court
agrees otherwise. Stipulated penalties related to the disputed
obligaticn shall continue to acerue but paymeat shall be atayed‘
pending resolution of_the diepute ag provided in Paragraph 117.
Notwithstanding the stay of payment, stipulated penalties shall
accrue from the first day of noncompliance with any applicabie_
provision of the Consent Decree, except as provided in Paragraphs

€7, 74, or 100.b.
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b. When a Settling Defendant serves a Notice of
Pispute or files a motion for judicial review contesting EPA
approval of a deliverable listed in Paragraph 55 or a |
‘modification thereof that the'Settling Defendant is not obligated
| to submit to EPA, EPA shall extend by the length of the dispute
any deadline that depends on approval of the disputed portions of
the delivérable‘or modification. Unless such Settlihg Defendant
prevails in the dispuﬁe,.such Settiing Defendant shall be liable
for stipuiated penalties applying to the disﬁuted deliveréble or
modification as sét forth in Section XXIITI as if it were
obligated to submit the deliverable or modification and had
-failed to do sd, except that stipulated penalties shall beginlto
accrue on the date such Settling Defendant served the Notice of
Dispute or filed the motion for Judicial review, whicheQer is
earlier, and stop accruing on the date the dispute is withdrawn
or otherwise concluded.

i101. The-sole procedures for determining the relative
responsibility of the Settling Parties to pay for additional
response actions performed under Section IX (Additicnal Response
Actions) during the first 10'yéérs after Certification of
Completion of the IRP are found at Paragraph 34 of Section IX.

102. The sole procedures for determining the
responsibility of the United States Department of Energy and the
United StFtes Department of Defense to proyide certain financial

assistance to the Commonwealth under Section XVI (Assurance of
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Ability to Complete Work) are found at Paragraph 79.i of Section
XvVI.

 103. Except as otherwise provided in Paragraphs 101
"and 102, enforcemeﬁt-of the Consent Decree by a Settling Party
against ancther Settling Party or resolution of a dispute between
one. or more Settling Parties ;egarding their respective
obligations under the Consent Decree are govérned by'Section XXxX1

(Retention of Jurisdiction) and general principles of law.

XXIII. STIPULATED PENALTIES

104. Settling Private Parties shall be liable for
stipulated penalties in the amounts set forth in Paragraphs 105-
107 to the United States for failure to éoﬁply-with the
requirements of this Consent Decree specified below, unless
excused under Section XXI (Force Majeure). The Commonwealth may
insﬁead be liable to the United Stateé for the stipuiated
penalties set forth in Paragraphs 105-107 as provided in
‘Paragraph 100.b of Section XXII (Dispute Resolution).
 "Compliance" by Settling Private Parties shall include completion
of the IRP Work under this Cdnsent Decree or any work plan or
other plan approved‘under this Consent Decree for IRP Work
identified below in accordance with all applicable requirements
of law, this Consent Decree, the SOW, and any plans or 6the:
documents approved by EPA pursuant to this Consent Décree and
within the specified ﬁime schedules established by and appfoved

.under this Consent Decree.
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105. a. The following stipulated penalties shall be
payable per violation per day by the Settling Private Parties or
the Cormonwealth to the United States for any noncompliance

identified in subparagraph 105.b below:

$1,000 ' ‘1st through 14th day
$3,000 15th through 30th day
$5,000 ' :  31st day and beyond -

b. Failure to timely or adequately comply with
the following requirements of. this Consent Decree: )
(1) Submittal and, if necessary, modification
.of any and all draft and final IRP RD and RA wqu Plans;
' (2) Submittal and, if necessary, modification
of the final IRP Remedial Design report;
(3) Hiring a Supervising Contractor.
106. a. The following stipulated peﬁalties ghall be
payable per violation per day by Settling Private Parties or the
.Commonwealth to the United States for any noncompliance

identified in subparagraph 106.b, below:

Fenalty Per Violation Per Day Period of Noncompliance

$500 1st through 14th day
$1,000 . 15th through 30th day
$2,500 . 31st day and beyond

b. Failure to timely or adequately comply with

the following requirements of thisg Consent Decree:
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(1) Submittal of and, if necessary,
modification of, any IRP RD and RA deliverables not identified in
Paragraph 105.b; _

(i) Payment af all monies required to be paid
pur#uant to Section xiX {(Reimbursement of Response Costs)} ;

(3} Suhmittal and, if necessary, modificatlon
of any Wbrk Plans fcr further response actions pursuant to
Sections IX and X (Additional Response Actions and EPA Periodic
Review), hereof; .
| | (4) Failure to achieve any other major ]
scheduléd milestones i&entified under the approved IRP RA Work |
Plan. | |

107. Settling Private Parties or the Commonwealth
shall be liable for stipulated penalties of $250 per vioclation
‘for each day of non-compliance with requirements of this Consent
Decree or the SOW, other than those specified in the prior
subparagraphs, which are due by a deadline approved by_EfA.

Commonwealth. |

108. The Commonwealth shall be liable for stipulated
penalties in the amounts set forth in Paragraphs 109-111 to the
United States for failure to comply with the requirements of this
Consént Decree specified below, unless excused under Section XXI
(Force Majeure). Setﬁling Private Partiés may instead be liable .
to the United States for the atipulﬁted penalties set forth in
Paragraphs 109-111 as provided in Paragraph 100.b of Section XXII

(Dispute Resolution). "Compliance® by the Commonwealth shall
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include completion of the BoRP Work and Canmonwealth IRP
Obligations under this Consent Decree or any werk plan or other
plan approved under this Consent Decree for BoRP Work or
" Commonwealth IRP Obligations identified below in accordance winh
all applicable requirements of law, this Consent Decree, the SOW,
and any plans or other documents aﬁprdved by EPA pursuant to this
Consent Decree and‘within the-speeified time schedules
established by and approved under this Consent Decree. _

103. a. The following stipulated penalties shali be
payable per violation per day by the cOmmonwealth oxr the Settling
Pr;vate Parties to the United States for any noncompliance

identified in Subparagraph 109.b below:

Penalty Per Violation Per Day Period of Noncompliance

$1,000 lst through 14th day
$3,000 15th through 30th day
$5,000 - 31st day and beyond'

b. Failure to timely or adequately comply with
the following requirements of this Consent Decree:
(1) Submittal and, if necessary, modification
of any and all draft and final BoRP work plans;
(ﬁ) Hiring of a Supervising Contractor or
designating an agency or employee({s) to serve the equivalent

function;

(3) Providing access as required by'
Section XTI.
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110. a. 'The following stipulated penalties ghall be
payable per-vielatioﬁ per day by the Commonwealth or the Settling
Private Parties to the Ueited States for any noncompliance

‘identified in subparagraph 110.b, below:

Eenel;x_ze:_xigla;ign_zez_nez Period of Noncompliance

$500 1st through 14th day
$1,000 15th through 30th day
$2,506 . 31st day and beyond _

b. Failure to timely or adequately comply with
the following requirements of this Consent Decree:

- (1) submittal of and, if necessary,
modification of, any deliverables identlfied in the EPA- approved
BoRP work plans;

| (2) Recording of Consent Decree and Notice in
Registry of Deeds and notifying EPA of property transfers;

{3) Submittal end, if necessary, modification
of any work plans for further_reeponee actions pursuant to
Sections IX and X (Additicnal Response Actions and EPA'Periedic
Review), hereof.

(4) Fallure to achieve any other major-
scheduled mileetenee identified under the approved BoRP work
plaee.

| {S) Timely establlshment of the Trust Fund
required by Paragraph 79.
111. The Commonwealth or the Settling Private Parties

shall be liable for stipulated penaltles of $250 per v1olat1on
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for each day of non-compliance with requirements of this Consent
bebree or the'SOW, other than those specified in the prior
subparagraphs, which are due by a de&dline approved.by EPA.

112.. The penalty amounts set forth in.paragfaﬁhs 109 -
111 above shall be intreased annually, beginning in January of
the year followzng entry of the Consent Decree, by the amount of
annual increase in the "Consumer Price Index, All Items, All
Clties,' as published by the United States Department of Labor,
or, if the Consumer Price Index does not exist the most similar
official index in -effect at the time the penalties are imposed.

Settling Defendante

113. All penalties imposed by this Section shall begin
Lo accrue on the day after complete performance is due or the day
a violation occurs, and shall continue to accrue through the
final day of the correction of the nbncompliance. Nothing herein
shéll prevent the simultaneous accrual of Separate penalties for
separdte violations of this Consent Decree.

114. Following EPA's determination that a Settling
Defendant has failed to comply with a requirement of this Consent
Decree, EPA may give the Setﬁling Defendant written notification
of the same and describe the noncompliance. EPA may send the
Settling Defendant a written demand for the payment of the
penalties. However,lpenalties shall accrue as provided in the.
preceding Paragraph regardless of whether EPA has notified the

Settling Defendant of g violatlon.
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115. All penalties owed to the United Statesg under
this Section shall be due and payable within 30 days of a
Settling Defendant’s receipt from EPA.of a demand for payment of
the penalties, unless the Settling Defendant invokes the Dispute
Resolution procedures under Section XXII (DiEPute Resolution)..
Alllpaymente under this Section shali be paid by certified check

made payable to "EPA Hazardous Substances Superfund," shall be
.-mailed to |

U.S. Environmental Protection Agency

Region IV

Attention: Superfund Accounting : '

P.O. Box 100142 -

Atlanta, Georgia 30384 |
and shall reference the EPA Region IV Site/Spill ID number (which
is "Gl" for this Site) and DOJ Case Number 90-11-2-211A. Copies
of checks paid pursuant to this Section, and any accompanying
transmittal letters, shall be sent to the United States as
provided.in Section XXIX (Notices and Submissions) .

116. The payment of penaltzes shall not alter in any
way Settling Defendants’ respective cbligations to complete the
performance of the Work required under this Consent Decree.

117. Penalties shall continue to accrue as provided in
Paragraph 113 during any digpute resolution period, but need not
be paid until the following: |

a; If the dispute is resolved by agreement'or by
a decision of EPA that is not appealed to this Court, accrued
penalties determined to be owing shall be paid to EPA within 15

days of the agreement or the receipt of EPA’s decision or order;
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b. If the dispute is appealed to this Court and
the United States prevails in whole or in part, Settling
Defendants shall Pay all accrued penalt;es detgrmined by the
- Court to be owed to EPA within 60 days of receipt of the Court’s
decision or order, except as provided in subparagraph c below.’

€. If the District'Court's decision is appealed

into an interest-bearing €Scrow account within g0 days of receipt
of the Court’s decision or order. Penalties shall be paid into
this account as they céntinqe t§ accrue, at least every 60 daya..
Within 15 days of receipt of the final appellate court deciaién,
the escro# ageﬁt shall pay the balance of the account to EPA or
to Settling Defendants to the extent that.;hey prevail.

118. a. 1f Settling Defendants fail to pay stipulated
pPenalties when due, the Uniﬁed States méy institute proceedings
to collect the penalties, as well ag interest. Settling |
Defendants shall pPay interest on the unpaid balance, which shall
'begin to accrue on the date of demand made Pursuant to Paragraph
114 at the rﬁte established pursuant to Section 107(a) of CERCLA;
42 U.S.C. § 9607. |

- b. Nothing in this Consent Decree shall be
consﬁrued as prohibiting, altering, or in'any way 1imiting the
ability of the United Stateé to Beek'any other remedies or .
sanc;ions available by virtue of Settling Defendants’ violation

of this Decree or of the statutes and regulations upon which it
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is based, including, but not limited Lo, penalties pursuant to
Section 122(1) of CERCLA. -
€. EPA may, in its unreviewable dzscretlon,
‘forgive all or a portion of any stlpulated penalties whlch accrue
pursuant to this Section, considering the good faith efforts of
the respective Settling Parties to comply, or such other factors
as EPA deems appropriate. | |
113. No payments made under this Section which are
 penalties under Section 169 of the Internal ‘Revenue Code shall be

tax deductible for federal tax purposes.

XXIv. :Q!EE3EI5_nQI_IQ_sﬂE_QE_I3EE*ADMIEISIR&II!E_AQIIQH_EX
PLAINTIFF
120. a. Sﬂﬁum—kiﬁssi&mue_md_mum_mgm

Agenciegs. 1In consideration of the actions that will be performed
and the payments that will be made by the Settling Private
Parties and Settling Federal Agencies under the terms of the
Consent Decree, and except as specifically provided in Paragraphs
122 and 124 of this Sectidn, the United States covenants not te
Sue ar to take administrative action against Séttling Private
Parties, and EPA covenaﬁts not to take administrative action
against Settling Federal Agencies pursuant to Sections 10§ and
107(a) of GERCLA relating to the Site. With respect to liability
for Past Response.Coéts, Future Response Costs, IRP Remedial
Design, IRP Activities, additional response actions regquired
pursuant to Sections IX and XII (Additional Response Actions and
Access), BoRP Remedial Design, BoRP Activities, Commonwealth IRP

~Obligations, and O & M, these covenants not to gue or take
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adm;nlstratzve action shall take effect upon receipt by EPA of
the payments requlred by Section XIX (Reimbursement of Responee
Costs). With reepect to all other liability under Sections 106
‘and 107(a) of CERCLA relating to the Site, these covenants not- to
sue or take administrative action shall take effect upon
Certification of Completion of Remedial Action pursuant to.
Paragraph 81 of Section XVII. These covenants not to eue or take
admlnlstratlve action are conditionegd upon the complete and
satlsfactory performance by Settling Private Parties and Settling
Federal Agencies of their obligations under thlB Consent Decree
' These covenants not to sue or take administrative action extend
only to the Settling Private Parties and Settling Federal
Agencieg and do not extend to any cther person.

b. ggmmgggeglth. In consideration of the actions
that will be performed by the Commonwealth under the terms of the
Consent Decree, and except as specifically provided in Paragraphs
122 and 124 of this Section, the United States covenants not to
Sue or to take administrative action against the Commonwealth
pursuant to section 106 of CERCLA relating to the Site for
_ performance of IRP Work and BoRP Work upon Certification of
Completion of the Remedial Action. Theeelcovenante not to sue
are conditioned upon the complete and satisfactory performance by
the Commonwealth of itg cobligations under this Coneent Decree.
These covenants not to sue extend only to the Commonwealth and do

cot extend to any other person.
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121. M—ﬂéleﬁ_m_&muigmwma
Notwithstanding any other provision of this Consent Decree, the
United States reserves, and this ‘Consent Decree is without
prejudice to, the right to institute proceedings in this actiqp
or in a new action or to issue an administrative order seeking to
compel Settling Private Parties or Settling Federal Agencies (1)
to perform further reéponée actions relating to the Site or (2)
to reimburse the United States for additional costs of response
if, prior to Certification of Completion of the IRP:

(1) conditions at the Site, previously unknown to EPA.

are discovered, or

(2) information, previcusly unknown to EPA, is

received, in whole or in part,
and these previously unknown conditions or information, together
with any other relevant information, indicate that performance of
the. IRP Work is_not protective of human health or the
environment .

122. nited States’ post- if£3i ion Reservations.

a. . in iwv, P i nd in
Agencieg. Notwithstanding any other provision of this Consent
Decree,  the United States reserves, and this Consent Decree ig
without prejudice to, thé right to institute proceedings in this
acticn or in a new action or to issue an administrative order
seeking to ﬁompel Settling Private Parties and Settling Federal
Agencies (1) to perform further response actions relating to the

Site or (2) to re1mburse the United States for additional costs
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of response if, snbsequent to Certification of Completion of the
IRP: | |
(1) conditions at the Site, previously- unknown to EPA
are discovered, or |
(2) information, previonsly unknown to EPA, is
' received, in whole or in part,
and these previously unknown conditions or information, together
| with other relevant information, indicate that performance of the
IRP Work is not protective of human health or the environment .
b. ggmmoggeal;h; Notwithstanding any other
provision of this Consent Decree, the United States reserves, and
this Consent Decree is without prejudice te, the right to
institute proceedings in this action.or in a new action or to
issue an administrative order seeking to oompel the Commonwealth
to perform further response actions relating to the Site if;
subsequent to Certification of Completion of the Remedial Action:
(1) conditions at the Site, previously unknown to EPA
" are discovered, or
{2) information, previously unknown to EPA, is
received, in wholeror in part,
and these previously unknown conditions or this information
together with other relevant information indicate that
performance of the Work is not protective of human health or the
environment.
123. For purposes of Paragraph 121, the-information

and the conditions known to EPA shall include only that
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information and those cénditions set forth in the Record of
Decision for the Site and the administrative record which serves
as a ba31s for the Record of Decision. For purposes of Paragraph
'122.a, the informatioﬁ and the conditions known to EPA shall .
1nc1ude only that information and.those conditions set forth in
the Record of Decision, the administrative record which serves as
the basis for the Record of Decision, and any information
received by EPA pursuant to the requirements of thisg Consent
Decree prior to Certification of Completion of the IRP. For
purposes of Paragraph 122.b, the information and the conditions
known to EPA shall inciude only that information and those
conditions set forth in the Record of Deciéion. the
administrative record which serves as the basis for the Record'of
Decision, and any information received byIEPA purgsuant to the
requirements of this Consent Decree prior to Cextification of
Completion of Remedial Action. _ .

124. ang;al.Rggg;zggiggg of Rights. The covenants
not to sue or take administrative action set forth above do not
pertain to any matters other than those expressly specified in
Paragraph 120.a and 120.b. The United States reserves, and this
Congent Decree is without prejudice to, all rights against
Settling Parties with respect to all other matters, including but
not limited to, the following: |

a. claims based on alfailure by Settiing Parties

to meet a requirement of this Consent Decree;
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b. 1liability arising frem the past; Present, or
future disposal, release, or threat of release of Waste Materiala
outside of the combined area of the Site and the contiguous area
within which Site-derived contaminants exist as evidenced in the
administrative record which serves as a basis for the remedy
selection decision for the Site; |

- | c¢. 'liability for damages for injury to,
destruction of, or loss of natural resources for which there are
-‘United States natural resources trustees;

) 4. liability for response costs that have been or
may be incurred by the United States Departmeat of the Interior
er the United States Department of Agriculture in their role as a
natural resources trustee;

e. criminal liability; and

f. liability for violations of federal or state
law which occur during or after the implemenration of the
" Remedial Activitiee.

125. The United States reserves, and this Consent
Decree is without prejudice to, all rights against the
Commonwealth for.recovery of'response costs related to the Site
that the United States has incurred and will incur in the future

126. In the event EPA determines that Settling
Defendants have failed to implement any provisions of the_Work in
an adequate or timely manner, EPA may perform any and ali
portions of the Work as EPA determines necessary. Settling

Defendants may invoke the procedures set forth in Section XXII
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(Disﬁuté Resolution) to dispute EPA‘'s deﬁermination that the
Settling Defendants failed to implement a provision of the Work
~in an adequate or timely manner as arbitrary and capricious or
“otherwise not in accordance with law. Such dispﬁtes shall be .
'resolved on the administrative record. If EPA performs the IRP
Work or any pbrtion thereof, the Settling Private Parties and
Settling Federal Agencies shall reimburaé the United States for
costs incurred by the Unlted States in performing the IRP Work

pursuant to this Paragraph in accordance with the payment
| procedures set forth in Paragraph B4.c of Section XIX
'(Reiﬁbursement of Response Costs). If EPA performs the BORD Work
or any portion thereof the Commonwealth shall reimburse the
United States for costs incurred by the United States in
performing the BoRP Work pursuant to this Paragraph in accordance
with the payment procedures set forth in Paragrﬁph 84.c of
Section XIX (Reimbursement of Response Costs).

- 127. Notwithstanding any othér provision of this
Consent Decree, the United Stateé retaing all authority and
reserves all rights to take any and all responée actions
authorized'by law.

XxXv. BY SE G _DEF
128. a. Settling Defendants hereby covenant not to sue
and agree not to assert any c¢laims or causes oflaction against
the United States with respect to the Site or this Consent
Decree, including, but not limited to, any direct or indirect

claim for reimbursement from the Hazardous Substance Superfund
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(established pursuant to the Internal Revenue Code, 26 U.s.C.
§9507) through CERCLA Sections 106(b) (2), 111, 112, 113 or any
other provision of law or any claims‘arising out of response
‘activities at the Site. The Settling Defendants reserve, and -
this Consent Decree is without prejudice to, actions against the
United States based on negliggnt actions taken directly by the
United States (not includihg oversight or approval of the
Settling Defendants’ plans or activifies) after entry of this
Consent Decree that are brought pursuant to any statute other
than CERCLA and for which the.waiver of sovereign immunity is )
found in any statute other than CERCLA. Settling Defendants also
reserve, and this Consent Decree is without prejudice to, actions
against the Hazardous Substarnces Superfund for reimbursement of
costs incurrea by the Settling Defendants as a result.of
performing obligations not imposed on them by the terms of this
Consent Decree, if those obligationg have been performed in
compliance with an administrative order issued under Section 106
of CERCLA after entry of this Consent Decree. Nothing in this
Consent Decree shall be deemed to constitute preauthorization of
a claim within the meaning of Section 111 of CERCLA, 42 U.S8.C. §
95611, -or 40 C.F.R. § 300.700(4).
b. The covenants not to sue and reservations

between Settling Private Partieg and Settling Federal Agencies .
contained in Sections 5 and 7 of the Settlement Agreement are

incorporated by reference herein and are made an enforceable part -

of this Consent Decree.



-124-

€. In consideration of the payments made,
obligations undertaken, and covenants provided by the'Settling
Private Parties and Settling Federal Agencies under this Consent
"Decree, the Cormonwealth covenants not to éue-Settling Private
Parties and Settling Federal Agencies for any and all civil
liability pursuant to CERCLA, state law, and common law relating
to the Site, including any liability for Past Response Costs,
Future Response Costs, BORP Work, response cbsts previoﬁsly
dincurred by the Ccmmcnwealth,:natural resource dﬁmage claims of
the Commonwealth (which shall not affect any rights the United
States ;ay have as a natural resource trustee), gnd response
costs which are incurred by the_CQmmonwealth to perform its
obligations under Sections IX, X, XIi, XVII, XVIII, XX, XXVIII,
and XXXIII (Additional Response Actions, EPA Periodic Review,
Access, Certification of Completion, Emergency Response,
Indemnification and Insurance, Retention of Records, and
Comhunity Relaticns). The Commonwealth further covenants not to
sue the Settling Private Parties or Settllng 'Federal Agencies for
civil liability, if any, arising from their conduct prior to
entry of the Consent Decree relative to the Site under the AEA,
the Resource Conservation and Recovery Act, thé Safé Drinking
Water Act, the Solid Waste Disposal Act, the Clean Water Act, the
Clean Air Act (all as amended) or ény state law or régulation
implementing such federal statutes or.covering the same Waste
Materials or media as such federal statutes. The covenant by ﬁhe

Commonwealth is subject to the following reservations: (1) any
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disputes raised under Paragraphs 101, 102 or 103 of this Consent
Decree or'raiseé in any of the procedures referred to in those
Paragraphs; (2) actions against the Settling Private Parties or
"Settling Federal Agenoies as a result of rPaying for or performing
obligations not imposed on the coomonwealth by the terms of this
Consent Decree (other than payment of Past Response Costs or
Future Response Costs), and (3) actions by the Commonwealth
against u.s. Ecology specifically to resolve disputes under or to
enforce the Agreed Order of Settlement dated July 7, 1954 in U.S,
EQQLQQ:A_IQQA__;;gxgdlgx Case No. 88-72, and entered in ‘the
United States District Court for the Eastern District of
Kentucky, Frankfort Divzsion, on July 14, 1994. This covenant
not to sue is conditioned .upon compliance by Settling Private
Parties and Settling Federal Agencies with their respective
obligations under this Consent Decree.‘

d. In consideration of ‘the obligations undertaken
and covenants provided by the Commonﬁealth under'this Consent
Decree. the Settling Private Parties and Settling Federal
Agencies covenant not to sue the Commonwealth for any and all
civil llabillty under Sections 107 or 113 of CERCLA, state law,
and common law relating to the Site, including any liability for
Past Response Costs, Future Response Costs, IRP Work, response
costs prev;ously incurred by the Settling Private Parties or
Settling Federal Agencies, and response costs which are incurred
by the Settling Private Parties or Settling Federal Agencies to

perform their respective obligations under Sections IX, X, XII,
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XVII, XVIII, XX, XXVIII, and XXXIII (Additional Response Actions,
Periodic Review, Access, Certification of Completion, Emergency
Response, Indemnification and Insurance, Retention of Records,
‘and Community Relations). The covenants by Settling Private |
-Parties and Settling Federal Agencies are subject to the
following reservatioms: (1) any disputes raised under Paragraph
101 102 or 103 of this Consent Decree, or raised in any of the
'procedures referred to in those Paragraphs; (2) actions against
-the Commonwealth as a result of the Settling Private Parties or
the Settling Federel Agencies, paying for or performing
obligations not imposed on them by the terms ef this Consent
ﬁecree; (3) actions against the Commonwealth by the United States
on behalf ©of DOE and DOD to recover amounts expended by them
pursuant to Paragraph 79; and (4) actions by U.S. Ecology against
the Cormonwealth specifically to resolve dispﬁtes under or to
enforce the Agreed Order of Settlement dated July 7, 1994 in U.8.

- Egology, Inc. v. Bradiey, Case No. 88-72, and entered in the

United States District Court for the Eastern District of
- Kentucky, Frankfort Division, on July 14, 1994. This covenant
not to sue is conditioned upen compliance by the Commonwealth
with its obligations under this Consent Decree,

€. With respect to any of the claims reserved in
this Paragraph, in the Settlement Agreement, or in Section XXIV
(Covenants Not to Sue or Take Administrative Action by
Plaintiff), each Settling Party agrees not to agsert the running

of any statute of limitations, laches, or similar bars or
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-defensee to anf action arising out of or related to the Site
filed against it by another Settling Party or by EPA; provided,
however, that any Settling Party may assert such a defense that
‘was available to it on the date of lodging of -this Consent Decree
and has not been tolled by agreement of the Parties.

129. Nothlng in this Consent Decree ahall be construed
to create any rights in, -or grant any cause of action to, any
perscn nct a Party to this Consent Decree. The preceding
sentence shall not be construed to waive or nullify any rights
" that any person not a signatory to this decree may have under'
applicable law. Each of the Parties expressly reserves any and
all rights (including, but not limited to, any right to
contribution), defenses, claims, demands, and causes of action
which each Party may have with respect to any matter,
transaction, or occurrence relating in any way to the Site
against any person not a Party hereto except for the claims by
the Commcnwealth against the De Min;m;a Settlcrs that are subject
to the Ccmmonwealth's covenant not to sue set forth in Section VI
of this Consent Decree. o

130. With regard to claims for ccntributicn against
Settling Parties for matters addressed in this Consent Decree,
the Parties hereto agree that the Settling Parties are entitled
to such protection from contrlbution actions or claims as
prcvided by CERCLA Sections 113(£) (2), 42 U.S.C. § 9613(f) (2).

As to all Settling Parties except for the Commonwealth, the
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matters addressed in this Consent Decree are liability arising
under Sections 106, 1d7{a), and 113 of CERCLA, 42 U.S.C. §§ 960s6,
9607(#) and 9613, relating to the Siﬁe, including liability for
‘Past Response Costs; Future Respﬁnse Costs; IRP Work and BoRP
Work; response costs previousiy incurred by the Settling Private
Parties Settling Federal Agencies, or the Commonwealth; natural
resource damége claims of tﬁe Commonwealth; and respbnse coSts
incurred by the Settling Private Parfies, Settling Federal
Ageﬁcies, or the Commonwealth to perform their respective -
obligations under Sections IX, X, XII, XVII, XVIII, XX, XXVIII, )
and XXXTIT (Additional Response Actions, Periodic Review, Access,
Certlflcatlon of Completion, Emergency Response, Indemnification
and Insurance, Retention of Records, and Community Relations).
As to-the Commonwealth, the matters addressed in this Consent
Decree are liability arising under Sectioms 106, 107(a), and 113
of CERCLA, 42 U.S8.C. §§ 9606, 9607 {a) ﬁnd 9613, relating to the
Site for IRP Work and BoRP Work; response costs previously
incurred by the Settling Private Parties, Settling Federal
Agencies, and the Commonwealth; and response costs incurred by
the Settling Private Parties; Settling Federal Agencies, and the
Commonwealth to perform their respective obligations under
Sections IX, X, XII XVII, XVIII, XX, XXVIII, and XXXITT
{(Additiocnal Response Actions, Periodic Rev1ew, Access,
Certification of Completion, Emergency Response, Indemnificatioﬁ
and Insurance, Retention of Records, and Community Relationé),

but not including liability for any response costs incurred by
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EPA or the United States Department of Justice which the
Commonwealth is not specifically required to reimburee_under this
Consent Decree. Notwithstanding the provisions of this Section
“or CERCLA, a Settling Party is not entitled to and will not claim
contribution protection on behalf of itgelf or its indemnitees
for the claims reserved in Sections XXTIV, XXv, orIXVI ("Covenants
Not to Sue or Take Administrative Action by Plaintiffe,
"Covenants by Settling Defendants®, and "Assurance of Ability to
Complete Work") and the Settlement Agreement or in the event that
a Settling Party is not in ccmpliacce with'its obligations under
this Consent Decree.

131. Settling Defendants_agree that with respect to
any suit or claim for contribution brought by them for matters
related to this Consent Decree they will notify the United States
in wrltlng no later than 60 days prior to the initiaticn of such
suit or claim.

132. Settling Defendants also agree that with respect
tc any suit or claim for ccntrlbutlcn brought against them for
matters related to this Consent Decree, they will notify in
writing the United States within 10 days of service of the
complaint on them. 1In addition, Settling Defendants shall notify
the United States within 10 days of service or receipt of any
Motion for Summary Judgment and within 10 days of receipt of any
order from a court setting a case for trial.

133. 1In any subsequent administrative or judicial

proceedlng initiated by the United States for injunctive relief,
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recovery of response costs, or other appropriate relief relating
to the Site, Settling Defendants shall not agssert, and may not
maintain, any defense'or claim based upon the principles of
‘waiver, res judicata, Eollateral estoppel, issue preclusion, -
claim-splitting, or other defenses based upon any contention that
the claims raised by the United States inlthe subsequent
préceeding were orishbuld have been brought in the instant case{
provided, however, that nothing in this Paragraph affects the
enforceability of the covenants not to sue set forth in Sectien
XXIV (Ccveﬁénts ﬁot to Sue or Take Administrative Action by
Plaintiff), - |

XXVII. ACCESS TQ INFORMATION

134. Settling Parties shall provide to EPA, upon
request, copies of all documents and information within their
Possession or control or that of their contractors or agents
relating to activities at the Site or to the implementation of
this Consent Decree, including, but not limited to, validated
sampling, analysis, chain of custody records, manifests,_t:ucking
logs, receipts, reports, sample traffic routing, correspondence{
or other documents or information related to the Work. Setﬁling
Parties shall also make available to EPA, fdr purposes of
investigation, information gathering, or testimony, their
employees, agents, 6: fepresentatives wiﬁh knowledge of relevant
facts concerning the performance df.the Work.

135. a. Settling Defendants may assert business

confidentiality claims covering part or all of the documents or
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information submitted to Plaintiff under this Consent Decree to
the extent permitcted by and in accordance with Section 104 (e) (7)
of CERCLA, 42 U.S.C. § 9604 (e} (7}, and 40 C.F.R. § 2.203(b).
Documents or information determined to be confidential by EPA';
will be afforded the protection specified in 40 C.F.R. Part 2,
Subpart B. If no- claim of confidentiality accompanies documents
or information when they are submitted to EPA, or if EPA has
notified Settling Parties that the documents or-informaticn are
-not confidential under the standards of Section 104(e} (7) sf
CERéLh, the public may be gives access to such documents or
information without further notice to Settiin§ Parties.

b. Settling Parties may assert that certain
documents, records and other information are privileged under the
attorney-client privilege or any other privilege recognized by
federal law. 1If Settling Parties asgert suchha privilege in 1ieﬁ
of providing documents, they shall provide the Plaintiff with the
follewing: (1) the title of the document, record, or
inforﬁaticn; (2) the date of the document, record, or
information; (3) the name and title of the author of the
document, record, or information: (4) the name and title of'each
addressee and recipieﬁt; (5) a description of the contents of the
document, record, or information; and (6) the privilege assefted
by Settling Parties. However, no documents, reports or other
information created or generated pursuant to the requirements er

the Consent Decree shall be withheld on the grounds that they are

privileged.
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136. No ‘claim of confidentiality shall be made with
Tespect to any data, including, but not limited to, all eampling;
analytieal, monitoring, hydrogeoclegic, scientific, chemical, or
‘engineering data, or any other documents or 1nformatlon
ev1denc1ng ccndltions at or around the Site.

XXVIII. RETENTION OF RECORDS

137. Until 10 years after the Settiing Private |
‘Parties’ receipt of EéA's notification pursuant to Paragraph 80.b
of Sectzon XVII (Certification of CQmpletion), each Settling .
Party shall preserve and reta;n all records and documents now in
~ its possession or control or which come into its possession or
control that relate in any manner to the performance of the Work
or liability of any persom for response actions conducted and to
be conducted at the Site, regardless of any corporate retention
policy to.the contrary. Settling Parties shall alsoc instruct
their contractors and agents to preserve all documents, records,
and information of whatever kind;_nature or desc;iption relating
to the performance of the Work for the same period of time.

138. At the conclusion of this document retention
period, Settling Parties ehaillnotify the United States and the
Commonwealth at least 90 days prior to the destruction of any
such records or docﬁments, and, upon request by the United States
or the Commonwealth, Settling Parties shall deliver any such
records or documents to EPA or the Commonwealth. The
Commonwealth shall continue to preserve any or all such documents

if requested to do-so by the United States. The Settling Parties
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may assert that certaia documents, records and other information
are privileged under the attorney client privilege or any other
Privilege recognized by federal law. If the Settling Parties
‘assert such a privilege, they shall provide the Plaintiff with
the_following:-{l) the title of the dccumeat. record, or
information; (2) the date of the document, record, or
information; (3) the name and title of the author of the
document, record, or information; (4{ the name and title of each
addressee and recipient: (5) a description of the subject of the
document record, or information; and (6§) the priv:lege asserted
by Settling Parties. However, no documents, reports or other

information created or generated pursuant to the requirements of

the Consent Decree shall be wirhheld on the grounds that they are

privileged. _

135. Each Settling Party hereby certifies,
individually, that it has not knowingly altered, mutilated,
discarded, destroyed, or otherwise disposed of any records,
documents or other information relating to its potential

liability regarding the Site since notification of potential

liability by the United Statee or the Commonwealth cr the filing

of suit against it regarding the Site and that it has fully

complied with any and all EpA requests for information pursuant

to Sections 104(e) ‘and 122(e) of CERCLA and Section 3007 of RCRA.
140. Whenever, under the terms of this Consent Decree,

written notice is required to be given or a report or other
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document.is required to be sent py one Party to another, it shall
be directed to the individuals at the addresses specified below,
unless those individuals or their successors give notice of a
"change to the other Parties in writing. All notices and
submissions shall be considered effective upon receipt, unleaﬁ
otherwisge provided in this Consent Decree. Written notice as '
specified herein shall constitute complete satisfaction of any
written notice requirement of the Consent Decree with regpect to

the United States, EPA and the Settling Parties, respectively.
As to the United States, on behalf of EPA:
Chief, Envirommental Enforcement Section
Envzronment and Natural Resources Division
U.S. Department of Justice
P.O. Box 7611
Ben Franklin Station

Washington, D.C. 20044
Re: DOJ # 90-11-2-211A

and

Director, Waste Management Division
United States Environmental Protection Agency
Region IV _
345 Courtland Street, N.E.
Atlanta, Georgia 30365
Re: EPA ID # Gi1

- AS_to EPA:

David Kluesner
Maxey Flats Project Coordinator '
United States Environmental Protection Agency
Region IV
345 Courtland Street, N.E.
Atlanta, Georgia 30365

Re: EPA ID # G1
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Lee B. Zeugin . :
2000 Pennsylvania Avenue, N.W.

Ninth Floor
Washington, D.C. 20006

and

Gary E. Parker

De Maximus, Incorporated
Cedar Avenue Business Center
103 North 1ith Avenue

Suite 210 '
Saint Charles, Illinois 60174

AS to the Settling Federal Agencies;
Chief _

Environmental Defense Section

Environment and Natural Resources Divigion
U.S. Department of Justice

P.0O. Box 23986

Washington, D.C. 20026-398¢

nw £ K H
Russell Barnett
Deputy Commissioner
Commonwealth of Kentucky _
Natural Resources and Environmental
Protection Cabinet
Frankfort Office Park

18 Reilly Road
Frankfort, Kentucky 40601

XXX. EFFECTIVE DATE
141. The effective date of this Consent Decree shéll'
be the date upon which this Consent Decree is entered by the
Court, except as otherwise provided herein.
XXXT. EEIEHIIQE‘QELQHEISDIEIIQH
142. This Court retains jurisdictioen over the subject
matter of this Consent Decree and the Settling Parties for the

duration of the performance of the terms and provisions of this
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Consent Decree for the purpose of enabling any of the Parties to
apply to the Court at any time for such further order, directienm,
and relief as may be necessary or appropriate for the
construction or modification of this Consent Decree, or to
effeétuate or enforce compliance with its terms, or to resolve
disputes in accordance with Section XXII {Dispute Resolution)
hereof The Settling Parties agree that the respective
obligations undertaken by each of the Settling Parties aré
intended. to benefit each of the other Settling Parties and:may be
enfﬁrced by the Settling Parties against_eaﬁh other subject to
any applicable procedures and limitations in Section XXIT
tDisPu;e Resolution). 1In an enforcement action by one Settling
Party against anotﬁer Settling Party that does not proceed under
Section XXII, a Settling Party shall not seek relief that compels
the Plaintiff or EPA to perform any action or'refrﬁin from
performing any action, of'that supplants, constrains, or imposes
conditions upon EPA‘Ss authority under CERCLA and this Consent
Decree to take response actions or to determine the need for or
apprdpriateness of the Work or response action to be performed
under the'Consent Decree or under CERCLA at the Site.
Notwithstanding the provisions of CERCLA Sections 121 and 122, 42
U.s.C. §§ 9621 and 9622, Settling Par;iea agree that the relie:
sought by a Settling Party in any such enforcement action against
another Settling Party will not include the recovery of civil or

stipulated penalties.
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XXXII. QAPPENDICES
.143. The following appendices are attached to and
incorporated-into this Consent Decree:
"Appendix A* is the ROD.
"Appendix B" is the soﬁ.
'Apéendix C*" is the Settlement Agreement.
*"Appendix D" is the complete list of Settling Federal’
Agencies. . | | - _
T'Agpendix E" is the complete list Sf Settling Private

Parties,

T

"Appendix F* is the map of.the Site.
XXXIII. COMMUNITY RELATIONS

144. Settling Parties shall propose to EPA their
partitipation in the Revised Community Relations Plan developed.
by EPA. EPA will determine the appropriate role for the Settling
Parties under the Plan. Settling Parties shall also cooperate
with EPA in providing informatlon _regarding the Wbrk to the
public. As requested by EPA, Settling Parties shall participate
'in the preparation of'such information for dzssemlnatlon to the
public and in public meetings which may be held or spensored by
EPA to explain activities at or relating to the Site.

XXXIV. MODIFICATION

145. Schedules specified in this Consent Decree or

documents approved pursuant to-this Consent Decree fér

implementation of the Work may be modified by agreement of EPA .
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and the Settling Parties that are subject to the schedule. Aall :
such'modificationa shall ‘be made in writing.
146. No material modifications shall be made to the

"SOW without written notification to and written approval of the
United States on behalf of EPA, the Settling Parties that are
performing orfpaying.for the affected obligation, and tﬁe Court.
Prior to providing its approvﬁl te any modifiﬁaﬁion,'the United
States will provide the Commonwealth'with a reasonable
opportunity -to review and comment on the  proposed modificaﬁion.
Modifications to.tﬁe SOW that do not materially alter that
document may be made by wfitten agreement between EPA and the
Settling Parties that are performing or'paying for the affeqted
obligation after providing the Commonwealth with a reasonable '
Iopportunity to review and comment on the proposed modification.

~147. Nothing in this Decree shall be deemed to alter

the Court’s power to enforce, supervise or approve modifications

to this Consent Decree.

XXXV. LODGING AND QPPORTUNITY FOR_PUBLIC COMMENT

148. This Consent Decree sﬂall be lodged with the

Court for a pericd 6f not less than 30 days for public.notice and
comment in accordance with Section 122(d) (2) of CERCLA, 42 U.S.C.
§ 9622(4) (2), and 28 C.F.ﬁ. § 50.7. The United States reserves
the right to withdraw or withhold its consent teo entry of the
Consent Decree if the comments regarding the Consent Decree |
disclose facts or consideratiohs_which indicate that the Consent -

Decree is inappropriate, improper, or inadequate. Settling
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Parties consent to the entry of this Consent Decree without
fﬁrther notice.

- 149. If for any reason the Courﬁ should fail to enter
"this Consent Decree or the De Minimia Consent Decree as lodged
with the Court, this agreement is voidable at the sole diecretion
of any Party, and the terms of the agreement may not be used as
evidence in any litigation between the Parties.

" XXXVI. SIGNATORIES/SERVICE

150. Each undersigned fepreeentat@ve of a Settling
Party to this Consent Decree and the Aeeietent Attorney Generel
for Environment and Natural Resources of the Department of
Justice certlfles that he or she is fully authorized to enter
into the terms and conditions of thia Consent Decree and to
execute and legally bind such Party to this document. The
Secretary of the Kentucky Cabinet for Natural Resogrces and
Environmental Protection certifies that he is fully aﬁthorized
pursuant to statute and the Constitﬁtion of the United States-and__
the Commonwealth of Kentucky to enter into the terms and
conditions of this Consent Decree and to execute and legally bind
the Commonwealth to thxs document .

151. Each Settling Private Party and the Commonwealth
hereby agrees not to oppose entry of this Consent Decree by this
Court or to.challenge.any provision of this Consent Decree unless
the United States has notified the Settling Defendants in writing

that it no longer supports entry of the Consent Decgree.
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152. The signature of aISettling Private Party shall
also constitute execution by such Party of the Settlement
Agreement "if the signing Party is a party to the agreement.

153. Each Settling Defendant shall identify, on the
attached signature page, the name, addresa.and telephone numbe;
6f'An agent who is authorized to accept service of process by
mail on behalf of that Party with respect to all matters arising
under or‘felating to this Consent Decree. Settling Defendants
hereby agree to accept service in that manner and to waive the
formal service fequirements set forthlin Rule 4 of the Federal
Rules of Civil Procedure and any applicable local rules of thig
Court, including, but not limited to, service of a summons.

SO ORDERED THIS . DAY OF

19

United States District Judge
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THE ﬁNDERSIGNED PARTIES enter into this Consent Decree in the

matter of United States v. U.S. Ecology, Inc., et al., relating

to the Maxey Flats Disposal Site Superfund Site,

Date:

Date:

Date:

Date:

FOR THE UNITED STATES OF AMERICA

Lois J. Schiffer

Assistant Attorney General
Environment and Natural Resources
. Division _ :
U.S. Department of Justice
Washington, D.C. 20530

Paul G. Wolfteich

Environmental Enforcement Section

Environment and Natural Resources
Division

U.S. Department of Justice

Washington, D.C. 20530

Daniel Pinkston

Environmental Defense Section

Environment and Natural Resources
Division _

9th and Pennsylvania Ave.

U.S. Department of Justice

Washington, D.C. 20503

(Name] .
Assistant United States Attorney
Eastern District of Kentucky '
U.S. Department of Justice
(Address] .



Date:

Date:

bate:

Date:

Date:
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[Name]
Assistant Administrator for
Enforcement -
U.S. Environmental Protection
Agency '
401 M Street, S.W.
Washington, D.C. 20460

Cindy Ann Coldiron -
Office of Enforcement and.
Compliance Assurance

'U.S. Bnvironmental Protection

Agency
401 M Street, S.W.

.Washington, D.C. 20460

~John H, Hankinson, Jr.

Regional Administrator, Regio

U.S. Environmental Protection
Agency

345 Courtland Street, N.E.

Atlanta, Georgia 30365

n IV

Richard Glaze, Jr.
Assistant Regional Counsel

U.S. Bnvironmental Protection

Agency

. Region 1V

345 Courtland Street, N.E.
Atlanta, Georgia 30365

Mary Wilkes

. Associate Regional Counsel

U.S. Environmental Protection
Agency

Region IV .

345 Courtland Street, N.E.

Atlants, Georgia 30365

A
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United States v. U.S. Ecology, Inc., et al.
Consent Decree Signature Page

THE UNDERSIGNED PARTY enters into this Consent Decree in the
métter of United States v. U.S. Ecology, Inc., et al., relating
to the Maxey Flats Disposal Superfund Site.

FOR THE COMMONWEALTH OF KENTUCKY

Date:; -

Philip J. Shepherd : :
Secretary, Natural Resources and -
 Environmental Protection Cabinet

Office of the Secretary
Frankfort, Kentucky 40601
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THE UNDERSIGNED PARTY enters into this Consent Decree in the
matter of United States v. U.S. Ecology, Inc., et al., relating

to the Eaxey Flats Disposal Superfund Site.

FOR: (name of private or federal agency party)

BY:.
(name of representative authorized to sign ﬁor party)
Title:.. |
Address:

Agént authorized to accept service on behalf of party:

Name:

Title:

Address:

Tel. Number:

‘A separate signature bage must be signed by each Settling
Private Party and Settling Federal Agency.
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STATEMENT OF WORK FOR
REMEDIAL DESIGN AND REMEDIAL, ACTION
AT THE MAXEY FLATS DISPOSAL SUPERFUND SITE

I.  INTRODUCTION

. This Statement of Work (SOW) outlines the Work Settling
Defendants shall perform at the Maxey Flats Disposal Superfund
Site in Fleming County, Kentucky ("the Site") to implement the
renedy for the Site as described in the Record of Decisicn (ROD) ,
dated September 30, 1991, and to achieve the cleanup levels and
other Remedial Standards set forth in the ROD, Consent Decree,
and this SOW. The requirements of this SOW will be further
detailed in work plans and other documents Settling Defendants
shall submit for approval as required in the Consent Decree and
in this 'SOW. It is not the intent of this document to provide ™
task-specific engineering or geological guidance. The terms
defined in the Consent Decree shall have the same meanings when
used in this SOW unless expressly provided otherwise herein.

The Work shall be performed in five tasks: .

Task I Project Planning

Task II Initial Remedial Phase Remedial Design
Task IIX Initial Remedial Phase Remedial Action
Task IV Interim Maintenance Period, Final Closure
: Period and Associated Remedial Activities
Task V Performance Monitoring

Except for the Commonwealth's Initial Remedial Phase Obligations,
tasks I, II and III of the Work to implement the remedy regquired
in the Consent Decree shall be performed by the Settling Private
Partiesl. Task IV of the Work shall be performed by the

1as part of Task I, the Commonwealth shall prepare and
submit to EPA for review and approval an Initial Remedial Phase
Monitoring and Maintenance Plan which describes the :
Commonwealth's monitoring and maintenance obligations during the
Initial Remedial Phase.
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Commonwealth of Kentuckyz. Task V will be performed by the
Commonwealth , except as otherwise specified in Task V. The
Settling Private Parties and the Commonwealth shall assist EPA in
conducting oversight activities of their respective tasks.

EPA review or approval of a task or deliverable shall not be
construed as a guarantee as to the adequacy of such task or
deliverable. If EPA modifies a deliverable pursuant to Section
XIV of the Consent Decree, such deliverable as modified shall be
deemed approved by EPA for purposes of this SOW. A summary of
the major deliverables that Settling Defendants shall submit for
the Work is attached.

II. OVERVIEW OF THE REMEDY

The objectives of the remedy for the Site are to:

Prevent or mitigate the continued release of hazardous
substances, pollutants and contaminants from the Site to
underlying bedrock formations and groundwater aquifers;

Prevent or mitigate the continued release of hazardous
substances, pollutants and contaminants from the Site to
surface water bodies and sediments;

Reduce the risks to human health associated with direct
contact with hazardous substances, pellutants or
contaminants within the Site;

Eliminate or reduce the risks to human health from
inhalation of hazardous substances, pollutants or
contaminants from the Site;

"Eliminate or minimize the threat posed to human health and
the enviromment from current and potential migration of
hazardous substances from the Site in the surface water,
ground water, and subsurface and surface soil and rock;

Minimize the infiltration of rainwater and ground water into
the trench areas and migration from the trenches; '

Allow natural stabilization of the Site to provide a
foundation for a final cap over the trench disposal area

2In the event that, after EPA issuance of the Certificate of
Completion of the Initial Remedial Phase but prior to 10 years
after EPA issuance of the Certificate of Completion of the
Initial Remedial Phase, EPA determines that a Horizontal Flow
Barrier is necessary, the design and implementation of the
Horizontal Flow Barrier shall be performed by the Settling
Private Parties.
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that will require minimal care and maintenance over the long
term; _

Minimize the mobility of trench contaminants by extracting
trench leachate to the extent practicable and by solidifying
the leachate in earth mounded concrete bunkers;

Contrel Site drainage and minimize the potential for erocsion
to protect against natural degradation; . .

Implement institutional controls to permanently prevent.
unrestricted use of the Site;

Implement a Site performance and environmental monitoring
program. :

III. REMEDY COMPONENTS

This Statement of Work shall include the following three
categories of Remedial Standards which shall be achieved by the-
Settling_Defendants in performing the Work: 1) "Remedial
Measures3“; 2) "Construction Standards"; and, 3) "Performance:
Standards®, as described below. 1In addition, the remedy shall
achieve all ARARs. All ARARs expressed in dose or numeric
concentrations of particular hazardous substances or radiatiecn,
as set forth in Section 8.0 of the Record of Decision, shall be
Performance Standards.

A.  SOURCE CONTROL

1. e i s ce o one e remed
erformed suant to. e Consent Decree sha include:

Extraction of trench leachate for treatment ang _
disposal pursuant to general dewatering guidelines for
the Site such as described in Reference 29;

Solidification of extracted and stored trench leachate
using a grout mix from a topical report that has been
approved for commercial application by the U.S. Nuclear
Regulatory Commission;

Disposal of solidified leachate in earth mounded
concrete (EMC) bunkers, such as described in Reference
27, on-8ite within the area of contamination;

3Installation of remedial measures constitutes compliance with

~ the "as low as reasonably achievable" (ALARA) principle of 902 KAR
100:015 Section 2.
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Installation of an initial cap to prevent infiltration
of precipitation into the trench disposal area. The
injtial cap will consist of compacted soil and a
synthetic liner and shall be contoured to provide
drainage, in conjunction with the alignment of

perimeter drainage channels and pipes, to assure cap
drainage and to eliminate channeled high velocity flows -
that could potentially cause a cap failure;

~Installation of a final cap during the Final Closure
Period (FCP) to minimize, to the extent practicable,
water infiltration into the disposal area.

2. at t contaminat
Extracted leachate shall be treated as follows:

The solidification process shall commence upon
accumulation of a sufficient volume of extracted trench
leachate. Leachate shall be extracted simultanecusly”
from miltiple trench sumps and batched. Once batched
in tanks (25,000 gallons or less in leachate volume) -
on-Site, representative samples of the batched leachate
shall undergo testing that meets the process control
program of the topical report. Once analyzed, the
leachate shall be solidified using a grout mix from a
topical report that has been approved for commercial
application by the U.S. Nuclear Regulatory Commission.

Liquids containing radiocactive contaminants, other than
leachate extracted from existing trenches, may be

" released from the area of contamination without
treatment if the release complies with the requirements
of 10 CFR §§ 20.1301 and 20.1302 {902 KAR 100:015
Section 2 and 100:019 Sections 10 and 11 (as
amended) )4. If it does not, then the ligquid will be
treated in the manner described in the preceding
paragraph.

3. Remedjal Standards

All Remedial Standards related to source control shall
be met. Those Remedial Standards that have been

* The Record of Decision identifies the federal standards for
protection against radiation in unrestricted areas as the governing
ARARs, since at the time of issuance of the ROD those standards
were more stringent than the corresponding Kentucky requirements.
In early 1994, Kentucky amended its radiation protection standards
to match the federal ones. For convenience, both regqulations are
cited.
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identified are as follows:

leachate Extraction:

Rerformance Standargs

Trench leachate shall be extracted from all Site
trenches where extraction is determined by EPa,
after a reasonable opportunity for review and
comment by the Commonwealth, to be necessary and
technically feasible. The trench leachate
extraction program shall, to the extent
practicable, feasible and necessary as determined
by EPA, after a reasonable opportunity for review
and comment by the Commonwealth, and in keeping
with general dewatering guidelines in Reference
29, mitigate continued releases of hazardous
constituents to underlying bedrock and ground
water aguifer formations.

Leachate Solidification:

struction Sta s

Extracted leachate shall be mixed with .
solidification agents to form a grout which meets
the requirements of 902 KAR 100:021 Sections 6 and
7 (Kentucky Standards for the Disposal of
Radicactive Material as amended} and 10 CFR Parts
61.55 -~ .56 (Federal Licensing Requirements

for Land Disposal of Radicactive Waste as amended)
and the NRC Branch Technical Position on Waste
Form dated January 1991,

Solidified leachate shall be in a form that

meets the requirements of 902 KAR 100:021 Section
8(2){(b). In no case shall the free-standing
liquid in the solidified form exceed five-tenths
percent of the volume of the waste when the waste
is processed in stable form.

In keeping with 902 KAR 100:021 Section 8(2) (c)
void spaces within the waste and between the waste
and its package shall be reduced to the extent

practicable.

Leachate Disposal:

Construction Standards

EMC bunkers constructed for the purpose of
solidified leachate disposal shall meet the
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requirements of 902 KAR 100:022, Sections 19, 20,
21, and 24(1) - (11) (Kentucky Licensing
Requirements for Land Disposal of Radioactive
Waste). These requirements specify that closure
shall be designed to achieve long-term stability
and isolation of the radioactive waste, to protect

-against inadvertent intrusion, and to eliminate,

to the extent practicable, the need for on-going,
active maintenance of the disposal Site so that
only surveillance, monitering, and minor
custodial care is required. The EMC bunkers
described in Reference 27 satisfy these

_regulatory requirements.

Initial cap:
edi Me

Upon completion of the leachate extraction, ,
solidification, and disposal operation, an initis=}
cap ("cap") shall be placed over the trench and
EMC bunker disposal area. The initial cap shall

- be maintained and repaired during the Interim

Maintenance Period so as to assure proper drainage
awvay from the trenches and to provide an effective
infiltration barrier. Cap maintenance shali
include backfilling to maintain proper grade and
repairing and replacing the synthetic liner, as
needed.

Replacement of the synthetic liner shall.be
conducted as the liner condition requires. Any
rips, tears or cracks shall be repaired promptly
upon detection. Likewise, subsided areas, which
may allow ponding on the cap, shall be repaired
promptly upcon detection.

Construction Standards

The design.criteria presented in Reference 28
shall be applied to aid in the determination of
the areal extent of the cap. :

A soil fill of suitable guality compacted to
approximately 85 percent ASTM Proctor density
shall be placed over the trench disposal area. A
synthetic liner shall be placed over this
compacted soil having a minimum manufacturer's
warranty of 20 years and a permeability

no greater than 1 x 10™7 cm/sec. The synthetic
liner shall be installed in accordance with the
manufacturer's specifications. The liner shall be



7

tested in accordance with quality assurance
procedures developed during the Remedial Design.

The initial cap shall be designed and
constructed with drainage contouring, in
conjunction with the alignment of perimeter

-drainage channels and pipes, to provide finished

grades that assure cap drainage and eliminate
channeled high velocity flows that could :
potentially cause a cap failure. The drainage
contouring will be designed utilizing the criteria
presented in Reference 28.

The cap will be designed to eliminate, to the
extent practicable, the flow of ground water to
the disposal trenches by extending the cap beyond
the trench area and by contouring and vegetating
the unlined ground surface at the perimeter of the
cap to drain surface water away from the cap.,

This cap will be designed such that it intercepts
the Lower Marker Bed along its north side (North
Channel) unless there is a sound technical basis
for not doing so. :

rfo nce St .

The cap shall cover the trench disposal area and
adjacent areas and eliminate, to the extent
practicable, recharge of the disposal trenches.

The cap shall assure proper drainage away from the
trenches._ .

Horizontal Flow Barrier:

Remedial Measures

Ground water modeling and analysis studies shall
be performed during IRP Remedial Design to
determine whether the cap extends far enough to
minimize the likelihood that ground water will
infiltrate the disposal trenches.

If it is determined that ground water is
re~entering the disposal trenches in such
significant amounts that a barrier to such
recharge is required, a horizontal ground water
flow barrier shall be installed to mitigate the
flow of ground water to the trenches. The
determination as to whether a horizontal flow
barrier is necessary shall be made by EPA,
after a reasonable opportunity for review and



comment by the Commonwealth, based on factors such
as infiltration monitoring system data, trench
water level data, historical trench leachate level
monitoring data maintained by the Commonwealth,
ground water modeling and criteria established
during the Remedial Design. Such determination
shall be made by EPA no later than 10 years after
EPA issues the Certificate of Completion for the
IRP. - '

eriormance 5

The Horizontal Flow Barrier, if ceonstructed, shall
mitigate the flow of ground water to the disposal
trenches such that static trench leachate levels
in trench sumps do not rise 25% or more of the
level at the time of sump pumping termination, in
accordance with the general trench dewatering
guidelines in Reference 29, or other alternative’
Horizontal Flow Barrier Performance Standards as
may be developed during the Initial Remedial Phase
Remedial Design or Performance Standards as may
be developed at the time the Horizontal Flow
Barrier is designed. -

Final cap:

Remedia) Measures

The trench stabilization criteria, to be defined
in the Interim Maintenance Period Work Plan, shall
be achieved. Upon achieving the trench
stabilization criteria, a final cap shall be
designed and constructed to optimize drainage away
from the trench disposal area, to eliminate
erosion of the cover to the extent practicable,
and to eliminate trench leachate migration to the
extent practicable.

Performance Standards

The final cap shall cover the trench disposal area
and adjacent areas and eliminate, toc the extent
practicable, recharge of the disposal trenches.

The final cap shall assure proper drainage away
from the trenches and provide an effective-
infiltration barrier.

The final cap shall be designed and constructed in
accordance with all ARARs, ' -
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Compliance Testing/Monitoring

The following testing, monitoring and review
shall be conducted to ensure that all Construction and
Performance Standards related to source contrel are

met:

Waste form testing for ériteria such as
compressibility, leachability, free-standing
liquids, and chemical) and microbial degradation
parameters to demonstrate compliance with

the NRC Branch Technical Position on Waste Form
dated January 1991;

Initial cap testing for physical soil properties

such as gradation, moisture and maximum densities
to demonstrate compliance with gradation, maximum
density and meoisture requirements;

Initial cap liner testing in accordance with' the’
manufacturer's recommendations;

Final cap testing for physical soil properties
such as permeability, gradation and maximum
density and moisture requirements to demonstrate
compliance with those requirements developed
during the Balance of Remedial Phase, if
applicable;

Surveillance monitoring to ensure detection of
radionuclide releases within the Site boundary
prior to release beyond the Site boundary

as required by 902 KAR 100:022 Section 25(2);

Well monitoring at the base of the hillslopes
surrounding the Site for chemical constituents or
suitable indicators using appropriate data
evaluation methods to ensure compliance with
Kentucky Hazardous Waste Management Regulations
(401 KAR Chapter 34:060) and chemical and
radionuclide testing to determine compliance with
Kentucky Drinking Water Standards - Maximum
Contaminant Levels (401 KAR 6:015) and Federal
Drinking Water Requlations (40 CFR Parts 141, 142,
and 143). The Settling Private Parties will
install 15 wells at the base of the hillslope for
monitoring chemical and radicological constituents.
The location of these wells will be established
during the IRP Remedial Design. If it is
determined that more than 15 wells should be
installed at the base of the hill, the
Commonwealth will install any additional wells.
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The Commonwealth will be responsible for
-performing the chemical and radiological sampling
and analysis at all of these wells, including
those installed by Settling Private Parties;

Surface water and air monitoring at appropriate
locations to demonstrate compliance with 10 CFR §§
20.1301, 20.1302 and 10 CFR Part 20, Appendix B,
Table II (902 KAR 100:019 Sections 10 and 11 .and
Table II of KAR Section 44 (as amended)) regarding
general and isotope-specific radiation protection
standards for individuals in unrestricted areas;

Surface water testing of waters of the
Commonwealth as defined by 401 KAR 5:029 Section
1(bb), to determine compliance with Kentucky
Surface Water Quality Standards (401 KAR 5:031)
and the criteria established under Section

304(a) (1) of the Clean Water Act. Waters of the
Commonwealth are Drip Springs Hollow, No Name '
Hollow, Rock Lick Creek and the discharge

channel below the East Detention Basin. Samples
- will be taken within the defined banks of the
stream. Intermittent streams will be sampled
during those periods of time when discernible
flows occur at least 30 minutes following rainfall
of 0.1 inches; '

Air monitoring to determine compliance with the 10
mrem/year effective dose equivalent standard
contained in the National Emissions Standards for
Hazardous Air Pollutants (NESHAPs) (40 CFR Part
61);

Air, surface water, ground water and soil
monitoring at the current licensed Site property
boundary to determine compliance with the 25
mrem/year dose limit found in Section 18 of 902
KAR 100:022, (Monitoring will be performed to
assess whether the combined effective dose
equivalent from these pathways exceeds 25
nrem/year.)

s

WAT AN OSION

oW ajor components:

surface water and erosion'cbnt;gl measures shall
include the following major mpon

a.

Lined drainage ditches shall be incorporated in
the initial cap to channel all surface water
runoff to the east detention basin (See Section
III. A ("Source Control") of this SOW) .
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Improvements to and maintenance of the existing
east main drainage channel shall also be performed
a5 necessary. Measures for drainage channel
stabilization shall include, but not be limited
to:

The discharge flow from the east detention basin
{and any other designed channel ocutlet) will be
controlled to be egual to or less than the
discharge for the pre-development condition for
all storms up to and including the 100-year 24-
hour design storm (100-year event). (The pre-
development flows are discussed in Reference 28.)
The outlet structure will be designed so that )
adjustments can be made in the discharge controls
if deemed necessary during the Interim Maintenance
Period.

From the discharge side of the east detention
basin principal spillway at approximately :
elevation 1000 feet mean sea level {MSL) to the
ledge rock at approximately elevation 975 feet
MSL, the outlet channel (i.e., the east main
drainage channel) will be designed to be rock-
lined. Below elevation 975 feet MSL, the existing
steeply-sloped, rock~paved outlet channel will not
be disturbed and will serve as the design channel.

At approximately elevation 760 feet MSL, the
potential for a concentrated overfall or headcut
exists at the termination of the shale in the
channel. The potential for this erosive condition
will be mitigated by the installation of a small
headwall structure across the channel at the
termination of shale rock.

In the valley portion of the east main drainage
channel, the existing sandstone armored channel
will be used without modification to its existing
condition except for approximately a 200-foot
length that shall be improved in either of the
following ways as determined during the IRP
Remedial Design. From a point approximately 200
feet upstream from the confluence of the east main
drain and No-Name Creek, the channel may be
improved by either: (1) redirecting the channel
to its previous natural course, if the

natural course is determined to be stable; or (2)
fully riprapping this 200-foot length of the
channel, if the natural course is determined to be
unstable. ' '
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The existing east detention basin shall be
enlarged and modified to provide for an increased
volume of storm water runoff which will result
from installation of the initial cap and to
control the discharge to the east main drainage
channel to flows less than pre-development flows
(defined in Reference 28) for storms up to and
including a 100~year event. .

Permanent surface water and erosion control
features to be installed during Remedial Action to
control surface water runoff and to minimize

hillslope and cap erosion shall include:

The flows from the drainage channels and pipes
along the cap perimeter will be discharged into
the east detention basin by the use of paved
chutes, with energy dissipators, that carry the
flows to the bottom of the basin and dissipate the
flow energy to minimize soil erosion in the basin.

The east detention basin will be designed for all
storms up through the 100-year event as

tabulated in the U.S. Weather Bureau Technical
Report No. 40. The hydrograph distribution will
be the SCS Type II that includes short duration.
storms (such as 30 minutes, 21 hour, etc.) as
specified in the U.S8. Soil Conservation Service

ona neer d on 4

Hydrology.

The east detention basin embankment design will

consist of compacted soil fill and rock f£ill, or
equivalent design, with a multi-stage reinforced
concrete principal spillway. The structure will
be designed for at least a 100-year life with

minimal maintenance. The principal spillway will

consist of a multi-stage rectangular drop inlet,
Pipe conduit, and an energy dissipation outlet
structure. A means will be included in the
principal spillway to measure discharge flows.

The emergency spillway crest elevation will be set
at the routed basin water level for the 100~-year
event., The size of the emergency spillway will be
based on the routing of the Standard Project Storm
rainfall of 15 inches within a 24-hour duration
(reference Army Corps of Engineers CE Bulletin 52~
8) and the SCS Type II adistribution.
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All Remedial Standards related to surface water and
erogion contrel shall be met. Those Remedial Standards
that have been identified are as follows:

Perforpance Standards

The initial cap and surface water and erosion control
features, such as the east detention basin and east
main drainage channel, shall be designed and maintained
such that the erosion of the trench dispcsal area and
the surrounding hillslopes is eliminated to the extent
practicable so that slope stability and the integrity
of the remedy is maintained over the long term.

The initial cap and surface water and erosion control
features, such as the east detention basin and east
main drainage channel, shall be designed and maintained
such that downslope surface water runcff velocities do
not exceed pre-development velocities, and siltation

is eliminated to the extent practicable throughout the
Interim Maintenance Period. The detention basin shall
be designed to detain storm water runoff which would
result from a 100-year, 24-hour storm. -
The existing west detention basin and the south weir
shall be closed. Cap runoff shall primarily flow

to the east detention basin for controlled release into
the east main drainage channel at a rate that does not
exceed pre-development flows from the area of the cap.

Compliance Iestiggzuonito;igg

The following testing, monitoring and review
shall be conducted to ensure that all Performance

Standards related to surface water and erosion control
are met:

a. General Erosion Monitoring:

Erosion control monitoring shall consist of
implementing a formal program of measurements and
observations to determine erosion of the east,
west and south main drainage channels and mass
material movement in the adjacent hillsides that
drain toward the channels (hereinafter called
"drainage basins"™). The purpose of erosion
control monitering is to establish a data base for
determining potential ramifications in the event
there is (1) a statistically valid trend toward an
unacceptable erosive condition and (2) a
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statistically valid upward trend in the
concentration of radicactive materials detected in
soil or soil moisture samples within the area
being monitored for erosion such that the 25
millirem site boundary release limit of 902 KAR
100:022 Section 18 may be exceeded.® If these two
conditions exist, an engineering evaluation of the
measured data and site conditions will be )
performed to determine if any adjustments to a
drainage channel or associated drainage basin ie
warranted. The plans and procedures for the
monitoring program shall be a part of the Initial}
Remedial Phase Remedial Design to be prepared in
Task II.

Erosion control monitoring of the drainage
channels shall include the installation of
surveyed monuments to provide fixed points for
measuring the drainage channel profile and cross
sections. The number and location of the surveyed
monuments shall be determined during the IRP
Remedial Design. Erosion control monitoring of
mass material movement shall include the placement
of known reference points for detecting mass
material movement in the drainage basins. In
selected locations where radiological monitoring
is performed with soil moisture collectors
(lysimeters), a secondary function of the
lysimeters will be to provide the known

reference points. Alternative methods may be used
to monitor mass material movement if the use of
lysimeters at selected locations is determined

to be inadequate. The number and location of

the selected lysimeters, or other indicators of
mass material movement, will be determined during
‘the IRP Remedial Design. Monuments and mass
material movement indicators shall be surveyed
annually. The resulting data base shall be
evaluated as part of each five-year review by
comparing mass material movement indicator
positions and drainage channel profile/cross
section data with baseline measurements taken
before the completion of the IRP Remedial Action.

Srgite boundary " or "current licensed Site property boundary"
means the area delineated in the map which serves as Appendix H to
the Consent Decree.
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b. East Main Drainage Channel and Drainage Basin:

Since the cap will be designed to drain all cap
Tunoff to the east detention basin, the majority
of the erosion control monitoring will be of the
east main drainage channel and its associated
basin. The east main drainage channel and
drainage basin monitoring area shall extend from
the outlet of the east detention basin to the
confluence of the east main drainage channel with
No-Name Creek. <

c. West and South Drainage Channels and Drainage
Basins: '

Since only minimal runoff from the area of
contanination will drain down the south and west
hillsides, a formal, but less extensive program of
measurements and observations will be performed
along the principal drainage channels of these
areas. Along the south drainage channel and its
associated drainage basin, monitoring shall extend
from the point where the drainage from the south
perimeter road flows into the south drainage
channel to the point where the south drainage
channel crosses Rock Lick Creek Road.

On the west hillside, monitoring shall be
performed along two drainage channels and their
associated drainage basins. One ¢hannel extends
from the west perimeter road of the restricted
area, at a point adjacent to Trench 33, to the
access road of the Lambert property in a direction
approximately perpendicular to the west perimeter
road®. The other channel extends from the outlet
of the existing west detention basin to Drip
Springs Creek on the Lambert property.

C. ACCESS CONTROL, SECURITY AND NOTIFICATION

1. e major components of access cont securit
otification to be implemented Settling Defendants
a include the following:

a. Access to the disposal area shall be physically

controlled to prevent inadvertent intrusion onto
the Site;

® The Lambert property is Parcel #36 on Fleming County

Property Identification Map No. 97, Revised June 1981.
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b. Acquisition and establishment of a buffer zone
adjacent to the Site, as described more fully
in Section 10.0 of the ROD;

C. Installation of permanent surface monuments and
markers warning against intrusion;

d. In conjunction with fulfillment of Section V.10 of
the Consent Decree, notification of .the .
approximate quantity and nature of the waste
disposed of at the Site and general description of
the Restricted Area shall be submitted to the
Fleming County Judge/Executive within 15 days of
entry of the Consent Decree and this SOW.

2. Performance Standards

Access control and buffer zone acquisition measures
shall be implemented, as regquired by the ROD, Consent
Decree .and this SOW. : : o

Iv. S DE S

The specific scope of the Work to be performed by the Settling.
Defendants shall be documented in the Initial Renedial Phase
Monitoring and Maintenance Plan, Initial Remedial Phase Remedial
Design (IRP RD) Work Plan, Initial Remedial Phase Remedial Action
(IRP RA) Work Plan, Interim Maintenance Period Work Plan, Final
Closure Period Work Plan, Final Closure Period RA Work Plan,
Institutional Control Work Plan, and Post-Institutional Control
Work Plan. Plans, specifications, submittals, and other
deliverables shall be subject to EPA review and approval in
accordance with Section XIV of the Consent Decree. Upon
approval, all deliverables and the approved schedules contained
therein shall be deemed incorporated by reference into the
Consent Decree and this SOW, as binding requirements upon the
Settling Defendants.

In the interest of facilitating the timely implementation of the
leachate removal/disposal (LR/D) activities, one or more portions
of the IRP RD/RA deliverables, which are described in Tasks II
and IIT below, may be submitted in advance of the complete
deliverables. EPA will review and comment on or approve these
deliverables as they are submitted.

Settling Defendants shall perform the following tasks:
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IRP MONITORING AND MAINTENANCE PLAN

Within 45 days of the entry of the Consent Decree, the
Commonwealth shall submit an IRP Monitoring and
Maintenance Plan to EPA for review and approval. The
IRP Monitoring and Maintenance Plan shall describe the
specific tasks to be performed by the Commonwealth .
during the IRP RD and RA, frequency of task, and
proposed location of sample collection. Sample
collection procedures, laboratory identification,
analysis procedures and designated Commonwealth
personnel performing these tasks shall also be
specified in the plan. This plan shall include, but
not be limited to, the following tasks:

- Chemical and radiological monitoring of ground water
and surface water

Airborne radicactivity monitoring

Gamma radiation monitoring :

Vegetation monitoring

Colluvial scil monitoring

Site surveillance

Site maintenance activities such as grass cutting,
ditch cleaning, fence repair, routine cap repair, -
and subsidence monitoring and repair

- Access control and security

SITE BACKGROUND

Settling Private Parties shall gather and evaluate the
existing relevant information regarding the Site and shall
conduct a visit to the Site, as necessary, to assist in
planning the IRP RD/RA as follows:

1. ollect a te i i ata a ocum

Need for Additiopnal Data

Before planning IRP RD/RA activities, relevant,
existing Site data shall be thoroughly compiled and
reviewed by Settling Private Parties. Specifically,
this shall include the ROD, RI/FS, and other available
data related to the Site. Based on this informatien,
the Settling Private Parties shall prepare and submit a
technical memorandum documenting any need, or lack
thereof, for additional data needed for implementation
of the IRP along with the proposed Data Quality
Objectives (DQOs). Final decisions on the necessary
data, DQOs and verification studies shall be made by
EPA. Implementation of Task II below by Settling
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Private Parties shall not be contingent upon EPA
approval of the technical memorandum.

2. conduct Site Visit

If determined to be necessary by EPA, Settling Private
Parties shall visit the Site with the EPA Remedial
Project Manager (RPM) during the project planning phase
to assist in developing a conceptual understanding of
the requirements for performing the IRP. Information
gathered during this visit shall be utilized to plan
the project and to determine the extent of the
additional data necessary to implement the IRP.

C. RO N

Once Settling Private Parties have collected and evaluated
existing data and visited the Site, the specific project
scope shall be planned in accordance with Task II below. -
Settling Private Parties shall meet with EPA during this
evaluation regarding the remaining Work under this SOW.

- TASK IT - IRP REMEDIAL DESIGN

The IRP Remedial Design (IRP RD) shall provide the technical
details for implementation of the IRP Remedial Action (IRP RA) in
accordance with currently accepted environmental protection
technelogies and standard professional engineering and
construction practices. The IRP RD shall include clear and
comprehensive design plans and specifications.

A. RP_REMEDIAL SIGN P N

At the conclusion of the project planning activities,
Settling Private Parties shall submit an IRP RD Work Plan,
which shall include a Sampling and Analysis Plan (SAP).
These two plans are described in more detail in Paragraphs 1
and 2 below, respectively. The IRP RD Work Plan shall
include, but not be limited to:

leachate removal

leachate temporary storage

leachate solidification

sclidified leachate disposal

trench design and construction (for other than solidified
leachate disposal)

EMC bunker design and construction

on-Site facilities for RD and RA data acquisition

initial cap design and construction

grading and contouring of initial cap to enhance
surface water flow _

S T I |
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-~ cap and hillslope surface water control and
erosion contreol measures

- demolition and disposal of structures, equipment,
and solid waste . ,

-~ institutional. control measures

- Site monitoring

- establishment of monitoring/surveillance systems

Upon approval of the IRP RD Work Plan, Settling ?rivate_
Parties shall implement the IRP RD Work Plan in accordance
with the design management schedule contained therein.

In the interest of facilitating.timely implementation of the
leachate removal/disposal (LR/D) activities, one or more
portions of the IRP RD Work Plan may be submitted in advance
of the complete IRP RD Work Plan. Should Settling

Private Parties submit some deliverables in advance of the
complete IRP RD Work Plan, Settling Private Parties shall
submit the complete IRP RD Work Plan no later than 90 days
following initiation of leachate removal and solidificatich.

In conjunction with each partial submittal of the IRP RD
Work Plan, Settling Private Parties shall submit a
corresponding partial Quality Assurance Project Plan (QAPP),
Sampling and Analysis Plan (SAP) and Health and Safety

Plan (HASP), which shall be sufficient to cover the planned
Work. The IRP RD Work Plan, HASP, SAP and the QAPP must be
reviewed and approved by EPA, and a reasonable opportunity
provided for review and comment by the Commonwealth, prior
to the initiation of field activities. Plans,

- specifications, submittals, and other deliverables shall be
subject to EPA review and approval in accordance with
Section XIV of the Consent Decree. Review and/or approval
of design submittals shall only permit Settling Private
Parties to proceed to the next step of the design process.
Approval does not imply acceptance of later design
submittals that have not been reviewed, nor does it imply

that the remedy, when constructed, will meet Performance
Standards.

1. IRP RD Work Plan

Settling Private Parties shall submit a IRP RD Work
Plan to EPA for review and approval. The IRP RD Work
Plan shall be developed in conjunction with the IRP
Health and Safety Plan (HASP), IRP Sampling and
Analysis Plan (SAP) and an IRP Quality Assurance
Project Plan (QAPP), although each plan may be -
delivered under separate cover. The IRP RD Work Plan
shall include a comprehensive description of the
additional data collection and evaluation activities to
be performed, and the plans and specifications to be
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prepared pertaining to trench leachate removal,
temporary leachate storage, leachate solidification,
earth mounded concrete bunker design and construction,
trench design and construction, solidified leachate
disposal, on-Site facilities for RD and RA data
acquisition, initial cap construction, grading and
contouring of initial cap to enhance surface water
flow, cap and hillslope surface water control features
and erosion control measures, demolition .and disposal
of structures, equipment and solid waste, institutional
controls, and monitoring systems and maintenance and
surveillance activities. A comprehensive design
management schedule for completion of these major
activities shall also be included.

Specifically, the IRP RD Work Plan shall include the
following:

a. A statement of the problems and potential
problems posed by the Site and the . T
objectives of the IRP phase of the RD/RA.

b.  An updated version of the background summary
in the RI Report, including:

- A brief description of the Site including
the geographic location and the
Physiographic, hydrologic, geologic,
demographic, ecological, and natural
resource features;

= A brief synopsis of the history of the
Site including a summary of past disposal
practices and a description of previous
Tresponses that have been conducted by
local, State, Federal, or private parties;

~ A summary of the existing data, including

" - physical, radiological and chemical
characteristies of the contaminants
identified and their distribution among
the environmental media at the Site.

c. A list and detailed description of the tasks to
be performed to complete the IRP, information
needed for each task, information to be produced
during and at the conclusion of each task, and a
description of the work products that shall be
submitted to EPA and the Commonwealth in
connection with those tasks. This description
shall include the deliverables set forth in the
remainder of Task II which are related to IRP
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hctivities.

d. A schedule with specific dates for completion
of each required activity and submission of
each deliverable regquired by the Consent Decree’
and this SOW for performance of the IRP. This
schedule shall also include information
regarding timing, initiation and completion of
all critical path milestones for each such
activity and/or deliverable.

e. A project management plan, including a data
management plan, and provision for monthly
reports to EPA and the Commonwealth, and
meetings and presentations to EPA and the
Commonwealth at the conclusion of each major
Phase of the overall IRP RD/RA. The data
management plan shall address the reguirements
for project management systems, including
tracking, sorting, and retrieving the data
along with an identification of the software
to be used, minimum data requirements, data
format and backup data management. The plan
shall address both data management and document
contrel for all activities conducted during the
IRF RD/RA. :

f. A description of the on-Site office and

facilities provided by Settling Private Parties
for use by EPA and the Commonwealth during the
IR-P.

g. A description of the community relations
support activities to be conducted during the
- At EPA's request, Settling Private Parties
shall assist EPA in preparing and disseminating
information to the public regarding the RD Work
to be performed.

mpli d Ana i an (s

The Sampling and Analysis Plan {SAP) required to

be prepared by Settling Private Parties shall ensure
that sample collection and analytical activities

are conducted in accordance with technically
acceptable protocols and that the data generated
will meet the DQOs established in the SAP. The

SAP shall include a Quality Assurance Project Plan

(QAPP) for the portion of the RD/RA addressed by
the SAP.
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The SAP shall define in detail the sampling and
data gathering methods that shall be used on the
project. They shall include sampling objectives,
sample locations (horizontal and vertical) and
frequency, sampling equipment and procedures, and
sample handling and analysis. The QAPP shall
describe the project objectives and organization,
functional activities, and quality assurance ana
quality control (QA/QC) protocols that shall be
used to achieve the desired DQOs. The DQOs shall,
at a minimum, reflect use of analytical methods '
for obtaining data of sufficient guality to meet
National Contingency Plan (NCP) requirements as
identified at 300.435(b) of the NCP. 1In addition,
the QAPP shall address personnel qualifications,
sampling procedures, sample custody, analytical
procedures, and data reduction, validation, and
reporting. All other procedures must be
consistent with the Region IV Environmental
Compliahce Branch Standard Operating Procedures
and Quality Assurance Manual and the guidances
specified in Section XI of the Consent Decree.

Settling Private Parties shall demonstrate in advance
and to EPA's satisfaction that each laboratory it
may use is qualified to conduct the proposed Work
and meets the requirements specified in Section XI
of the Consent Decree. EPA may require Settling
Private Parties to submit detailed information to
demonstrate that the laboratory is qualified
including information on personnel qualifications,
equipment and materiail specification, ang
laboratory analyses of performance samples (blank
and/or spike samples). 'In addition, EPA may
require submittal of data packages equivalent to
those generated by the EPA Contract Laboratory
Program (CLP). Laboratories conducting

radionuclide analyses shall participate in the

U.S. EPA cross-check Program.
eal ngd Safet a

A HASP shall be developed for the remedial

activities at the Site. The HASP shall be

pPrepared in conformance with Settling Private Parties
health and safety pProgram,  and in compliance with
OSHA regulations and all Kentucky requlations
relating to worker expesure to radiation. The

HASP shall include a health ang safety risk

analysis, a description of monitoring and personal
protective egquipment, medical monitering, and
Provisions for Site control. EPA, after a reasonable
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opportunity for review and comment by the Commonwealth,
will review and approve the HASP to ensure that all
necessary elements are included and to ensure that
all health and safety procedures are fully described
and in compliance with OSHA and Commonwealth
regulations relating to worker exposure to radiation

- and hazardous substances, including the Commonwealth's
Site-specific safety training and monitoring
requirements. .

IRP REMEDIAL DESIGN FIELD DATA ACOUISITION

Prior to commencement of the IRP, and concurrent with
performance of the IRP RD, Settling Private Parties

shall conduct field data acquisition in accordance with

the approved IRP RD Work Plan and Sampling and Analysis Plan

described above. Field data shall include, but not be
limited to: o

1. e si rve

a. Prepare field survey specifications;
b. Perforn surveys.

2. opeqgraphic Surve .
Prepare a topographic map from aerial photograzhs of
the Site taken in March 1992.

3. jte me v

Log the location, physical dimensions,
radiological characteristics and condition of: -

wells

trench sumps

lysimeters

buildings and structures

equipment

drummed waste and uncontained solid waste.

4. selj adio ical/Chemical Sampli
Analysis Program

Sampling of:

trench leachate

food crops and trees

surface water, soil water, and ground water
stream sediment and soil

air
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to the extent necessary to supplement information
already available as a result of the Remedial
Investigation and the Commonwealth's ongoing
monitoring at the Site. '

ARP PRELIMINARY REMEDIAL DESIGN

IRP Preliminary Remedial Design shall begin with initial
design and shall end with the completion of approximately 30
percent of the design effort. At this stage, Settling
Private Parties shall field verify, as necessary, the
existing conditions of the Site. The technical requirements
of the IRP RA shall be addressed and outlined so that they
may be reviewed to determine if the final design will
provide an effective remedy. Supporting data and
documentation shall be provided with the design documents
defining the functional aspects of the project. EPA, after
a reasonable opportunity for review and comment by the
Commonwealth, shall review and comment on the IRP
Preliminary Remedial Design Report. In.accordance with thé
design management schedule established in the approved IRP
Remedial Design Work Plan, Settling Private Parties shall

submit to EPA and the Commonwealth the IRP Preliminary RD
which shall consist of the following:

-

1. Results of IRP Data Acquisitjon Activities

Data gathered during the project planning phase shall
be compiled, summarized, and submitted along with an
analysis of the impact of the results on remedial
design activities. 1In addition, surveys conducted to
‘establish topography, rights-of-way, easements, and
utility lines shall be documented. Utility
requirements and acquisition of access, through
purchases or easements, that are necessary to implement
the IRP shall also be discussed.

2. IRP Remedial Design Criteria Report

The concepts supporting the technical aspects of the
remedial design shall be defined in detail and

'~ Presented in this report. Specifically, the IRP
Remedial Design Criteria Report shall include the

preliminary design assumptions and parameters,
including:

a. Batched leachate characterization
b. Pumping rate, volume, and storage capacity
reguirements

¢.. Waste form, mixing/pumping rate and volume
d. Earth mounded concrete bunker design,
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quantity, and location

e, Trench design, quantity and location

f. 1Initial cap design parameters including
cap materials, permeabilities, thicknesses
and liner requirements and surface water
and erosion control measures

g. Monitoring systems

h. Performance standards

3. JRP Preliminary Remedjal Design Plans and
sSpecificatjons
Settling Private Parties shall submit to EPA and the
Commonwealth an outline of the reguired drawings,
including preliminary sketches and layouts, describing
conceptual aspects of the IRP RD, unit processes, etc.
- In addition, an outline of the required specifications,
including Performance Standards; shall be submitted.
Construction drawings shall reflect organization and:
clarity, and the scope of the technical specifications
shall be outlined in a manner reflecting the final
specifications. : :

ARP PREFINAL AND FINAL REMEDIAL DESIGN

Settling Private Parties shall submit the IRP Prefinal
Remedial Design Report when it is approximately 90 percent
complete in accordance with the approved design management
schedule. Settling Private Parties shall address comments
generated from the review of the IRP Preliminary Remedial
Design Report and subsequent review comments in meetings and
informal reviews by EPA and the Commonwealth and clearly
show any modification of the design resulting from
incorporation of the comments. The IRP Prefinal Remedial
Design Report shall function as the draft version of the IRP
Final Remedial Design Report. After EPA review and comment
on the IRP Prefinal Remedial Design Report, Settling Private
Parties shall submit the IRP Final Remedial Design Report
along with a memorandum indicating how the IRP Prefinal
Remedial Design Report comments were incorporated into the
IRP Final Remedial Design Report. All IRP Final Remedial
Design documents shall be certified by a Professional
Engineer registered in the Commonwealth of Kentucky. EPA
must approve the IRP Final Remedial Design Report before
Settling Private Parties may initiate the IRP, unless
specifically authorized by EPA. Settling Private Parties
shall submit the following with, or as part of, the IRP
Prefinal and Final Remedial Design Reports:
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The selected IRP RD along with an analysis supporting
the IRP RD approach. Design calculations shall be
included.

2. Final IRP RD Plans and Specifications

A complete set of construction drawings and
specifications which describe the selected remedial
design.

3. a O (o]

A final IRP RA construction schedule for EPA approval.

IASK III ~ IRP REMEDIAL ACTION

The IRP Remedial Action performed by Settling Private Parties
pursuant to the Consent Decree shall include the following
components: trench leachate removal and solidification, trench
construction, earth mounded concrete bunker construction,
solidified leachate disposal, surface water and erosion control
measures, initial cap construction, initial cap grading and
contouring, demolition and disposal of structures and egquipment
and solid waste, and establishment of maintenance, monitoring and
surveillance systems.

A.  IRP REMEDIAL ACTION PLANNING

Concurrent with the submittal of the draft IRP final
Remedial Design Report, Settling Private Parties szhall
submit a draft IRP RA Work Plan, an IRP Construction
Management Plan, an IRP Construction Quality Assurance Plan,
and an IRP Construction Health and Safety Plan/Contingency
Plan for review and comment by EPA, and a reasonable
oppertunity provided for review and comment by the
Commonwealth. Within 30 days after approval of the IRP
Final Remedial Design Report, Settling Private Parties shall
subrit a final IRP RA Work -Plan, IRP Construction Management
Plan, IRP Construction Health and Safety Plan/Contingency
Plan and IRP Construction Quality Assurance Plan for review
and approval prior to initiation of the IRP Work.

Upon approval of the IRP Final Remedial Design Report and
the IRP RA Work Plan, Settling Private Parties shall:
implement the IRP RA Work Plan in accordance with the
approved construction management schedule. Significant
field changes to the IRP as set forth in the IRP RA Work
Plan and IRP Final Remedial Design Report shall not be
undertaken without the approval of EPA, after a reasonable
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opportunity for review and comment by the Commonwealth. The
IRP shall be documented in encugh detail to produce as-built
construction drawings after the IRP is complete.
Deliverables shall be submitted to EPA for review and
approval in accordance with Section XIV of the Consént
Decree. Review and/or approval of IRP submittals shall only
permit Settling Private Parties to proceed to the next step
of the remedial action process. approval does not imply
acceptance of later IRP submittals that have not been
reviewed, nor does it imply that the remedy, when
constructed, will meet Performance Standards.

1. IRP RA Work Plan

‘Settling Private Parties shall submit a Work Plan which
provides a detailed plan of action for completing the
IRP RA activities to EPA for review and approval.

This Work Plan shall provide for the safe and efficient
completion of the IRP. The Work Plan shall be
developed in conjunction with the IRP Constructien
Management Plan, the IRP Construction Quality

Assurance Plan, and the IRP Construction Health and:
Safety Plan/Contingency Plan, although each plan may be
delivered under separate cover. The IRP RA Work Plan
shall include a comprehensive description of the .IRP
activities to be performed and a construction schedule
for completion of each major IRP activity and
submission of each IRP deliverable.

Specifically, the IRP RA Work Plan shall include the
following:

a. A detailed description of the IRP tasks to be
performed and a description of the work products
to be submitted to EPA, including the deliverables
set forth in the remainder of Task III which
pertain to IRP activities;

b. A schedule for completion of each required
activity and submission of each IRP deliverable

required by this Consent Decree, including those
in this SOW;

€. - A project management plan, including provision for
monthly reports to EPA and the Commonwealth and
joint meetings and presentations to EPA and the
Commonwealth at the conclusion of each major phase
of the IRP (EPA's Project Coordinator, the
Settling Private Parties Project Coordinator and a
representative of the Commonwealth will meet, at a
minimum, on a quarterly basis, unless EPA
determines that such meeting is unnecessary) ;
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d. A description of the community relations
support activities to be conducted during the
IRP. At EPA's request, Settling Private
Parties shall assist EPA in preparing and
disseminating information to the public regarding
the IRFP to be performed.

e. A description of the strategy for delivering
the project. This section shall address the
nanagement approach for implementing the IRP,"
including procurement methods and contracting
strategy, phasing alternatives, and contractor and
equipment availability concerns.

IRP Constructjion Management Plan

Settling Private Parties shall develop an IRP
Construction Management Plan to indicate how the
construction activities are to be implemented and
coordinated with EPA and the Commonwealth during the
IRP. Settling Private Parties shall designate a
person to be an on-Site Project Coordinator and their
representative on-Site during the IRP, and identify
this person in the construction Management Plan.

The Construction Management Plan shall also

identify other key project management personnel
comprising the IRP Construction Project Team along with
the lines of authority, and provide descriptions of
the duties of the key personnel along with an
organizational chart. In addition, a plan for the
administration of construction changes and EPA review
and approval of those changes shall be included.

 IRP Construction Quality Assurance Plan

Settling Private Parties shall develop and implement

an IRP Construction Quality Assurance Program to
ensure, with a reasonable degree of certainty, that the
conpleted IRP meets or exceeds all design criteria,
Plans and specifications, and Remedial Standards. At a
minimum, the IRP Constructien Quality Assurance Plan
shall include the following elements:

a. A description of the quality control organization,
including a chart showing lines of authority,
identification of the members of the Independent
Quality Assurance Team (IQAT), and acknowledgment
that the IQAT will implement the control system
for all aspects of the Work specified and shall
report to the project coordinator and EPA. The
IQAT members shall be representatives from testing
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and inspection organizations and/or the
Supervising Contractor and shall be responsible
for the QA/QC of the IRP RA. The members

of the IQAT shall have a good professional and
ethical reputation, previous experience in the
type of QA/QC activities to be implemented, ana
demonstrated capability to perform the requiread
activities. They shall also be independent of the
construction contractor. . i

The name, qualifications, duties, authorities, ang
responsibilities of each person assigned a QC
function.

Description of the observations and control
testing that will be used to monitor the
copstruction and/or installation of the components
of the IRP. This includes information which
certifies that persconnel and laboratories
performing the tests are gqualified and the - o
equipment and procedures to be used comply with
applicable standards. Any laboratories to be used
shall be specified. Criteria for acceptance or
rejection of laboratories shall be listed and
plans for implementing corrective measures shall
be addressed. »

A schedule for managing submittals, testing,
inspections, and any other QA functions {including
those of contractors, subcontractors, fabricators,
suppliers, purchasing agents, etc.) that involve
assuring quality workmanship, verifying compliance
with the plans and specifications, or any other QC
objectives. Inspections shall verify compliance
with all environmental requirements and include,
but not be limited to, air guality and emissions
monitoring records and waste disposal records.

Reporting procedures and reporting format for -
QA/QC activities including such items as daily
summary reports, schedule of data submissions,
inspection data sheets, problem identification and
corrective measures reports, evaluation reports,
acceptance reports, and final documentation.
Documents prepared by IQAT members shall be made
available to representatives of EPA, the
Commonwealth and Settling Private Parties.

A list of definable features of the Work to be
performed. A definable feature of Work is a task
which is separate and distinct from other tasks
and has separate control reguirements.
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truction Healt ety Plan/Contingen
Plan

Settling Private Parties shall prepare a IRP '
Construction Health and Safety Plan/Contingency Plan in
conformance with Settling Private Parties' health and
safety program, and in compliance with OSHA regulations
as well as Kentucky regulations relating to worker
exposure to radiation. The IRP Construction Health

and Safety Plan/Contingency Plan shall include a health
and safety risk analysis, a description of monitoring
and personal protective equipment, medical monitoring,
and Site control. EPA will review, and provide a
reasonable opportunity for review and comment by the
Commonwealth, the Construction Health and Safety
Plan/Contingency Plan to ensure that all of the
necessary elements are included and to ensure

that all health and safety procedures are fully
described and in compliance with OSHA and

©  Commonwealth regulations relating to worker exposure ‘to

radiation and hazardous substances, including the
Commonwealth's Site-specific safety training and
monitoring requirements. This plan shall include a
Contingency Plan and incorporate Air Monitoring and
Spill control and Countermeasures Plans. The -
Contingency Plan shall be written to ensure protection
of on-Site construction workers and the local

population potentially affected. It shall include the
following items:

a. Name of person who will be responsible in the
event of an emergency incident, as well as at
least two alternates.

b. Plan for Site safety indoctrination and training
for all employees, name of the person whe will
give the training and the topics to be covered.

c. Plan and date for meeting with the local
community, including local, state and federal
agencies involved in the cleanup, as well as the
local emergency squads and the local hospitals.

d. A list of the first aid and medical facilities
including location of first aid kits, names of
personnel trained in first aid, a clearly marked
map with the route to the nearest medical
facility, all necessary emergency phone numbers
conspicuously posted at the Site (i.e., fire,
rescue, and the Xentucky Disaster Emergency
Services (KDES)}).
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Plans for protection of public and visitors to the
Site.

Air and Radiation Monitoring Plan which
incorporates the following requirements:

Air and radiation monitoring shall be
conducted on-Site, at the restricted area
boundary and at the Site boundary. The
radiclogical constituents that were ’
identified during the Risk Assessment shall
serve as a basis of the sampling and
measurement of pallutants in the atmosphere
and radiological control areas. Settling
Private Parties shall clearly identify these
compounds along with the required detection
and notification levels for the restricted
and unrestricted areas. Air and radiation
monitoring shall include personnel monitoring
where applicable. ' T

Personnel monitoring shall be conducted
according to 10 CFR §§ 20.1501 and 20.1502
(902 KAR 100:019 Sections 12 and 13), OSHA,
NIOSH and NRC regulations (as amended). .

On-Site area monitoring shall consist of
continuous real-time monitoring performed
immediately adjacent to any waste excavation
areas, treatment areas, and any other
applicable areas when work is occurring.
Measurements shall be taken in the
radiological control areas to include, but
not be limited to: on-Site worker biocassays,
contamination surveys, radiation surveys,
high volume air sample surveys, and tritium
air sample surveys. Additionally, the
breathing zones of personnel immediately
upwind and downwind of the work areas shall
be surveyed for hazardous chemical
constituents. Equipment shall include the
following, at a minimum: self reading
dosimeters, portable alpha, beta and gamma
radiation survey meter, scintillation probes
(alpha and gamma detector), hand probe (beta
detector), tritium monitor, organic vapor
meter, explosivity meter, particulate
monitoring equipment, and on-Site windsock.

Monitoring shall consist of monitoring
airborne radiolegical contaminants
at the boundary of the restricted area and
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the Site boundary to determine whether
harmful concentrations of toxic constituents
are migrating off-Site. EPA approved methods
shall be used for sampling and analysis of
air. The results of the air monitoring and
the on-Site meteorological monitoring shall
be used to assess the potential for off-Site
exposure to toxic materials. The air
monitoring program shall include provisions
for notifying nearby residents, local, state
and federal agencies in the event that
unacceptable concentrations of airborne
contaminants are migrating off-site.

. Settling Private Parties shall report

detection of levels of airborne contaminants
above the limits of 40 CFR Part 61 to EPA in
accordance with Section XVIII of the Consent
Decree. :

A plan for ihstituting a medical surveillance. -
program which shall address medical requirements
for Site workers, physician examinations, -

personnel dosimetry records and summary reports,

and transfer of perscnnel monitoring records to
the appropriate state and federal agencies. .

A Spill Control and Countermeasures Plan which
shall include the following:

Contingency measures for potential spills
and discharges from materials handling and/or
transportation.

A description of the methods, means, and _
facilities required to prevent contamination
of soil, water, atmosphere, and
uncontaminated structures, equipment, or
material by spills or discharges which could
potentially occur during the pumping and
sclidification operations.

A description of the equipment and

personnel necessary to perform emergency
measures required to contain any spillage and
to remove spilled materials and soils or
ligquids that become contaminated due to
spillage. This collected spill material must
be properly disposed of.

A description of the equipment and :
personnel to perform decontamination measures
that may be required for previously
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uncontaminated structures, eguipment, or
material.

PRECONSTRUCTION CONFERENCE

Settling Private Parties and federal, state and local
government agencies shall hold a Preconstruction Conference
which shall take place after selection of the construction
contractor but before initiation of IRP construction. The
Preconstruction Conference agenda shall include:

1. Defining the roleé, relationships, and
responsibilities of all parties;

2. -Reviewing methods for documentlng and reporting
inspection data;

3. Reviewing methods for distributing and storing
documents and reports;

4. Reviewing work area security and safety protocols;
5. Reviewing the approved construction schedules;

6. Conducting a Site reconnaissance to verify that the
design criteria and the plans specifications are
understood and to review material and egquipment storage
locations.

The Preconstruction éonference must be documented,
including, at a minimum, names of pecple in attendance,
issues discussed, clarifications made, special instructions
issued.

IRP PREFINAL CONSTRUCTION INSPECTION

Upon preliminary completion of the IRP, Settling Private
Parties shall notify EPA for the purpose of conducting a
Prefinal Construction Inspection. Participants should
include the Project Coordinators, Supervising Contractor,
Construction Contractor, and other federal, state, and local
agencies with a jurisdictional interest. The Prefinal
Construction Inspection shall consist of a walk-through
1nspection of the entire project Site. The objective of the
inspection is to determine whether the IRP is complete and
consistent with the Consent Decree. Any outstanding
construction items discovered during the inspection shall be
identified and noted on a punch list. Additicnally,
monitoring equipment shall be operationally tested by
Settling Private Parties. Settling Private Parties shall
certify that the equipment has performed to effectively meet
the purpose and intent of the specifications. Retesting
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shall be completed where the initial testing reveals
deficiencies. A Prefinal Construction Inspection Report
shall be submitted by Settling Private Parties for the
Prefinal Construction Inspection which outlines the
outstanding construction items, actions required to complete
the jitems, completion date for the items, and an anticipated
date for the IRP Final Construction Inspection.

4RF FINAL CONSTRUCTION INSPECTION

EPA will perform a Final Construction Inspection for the
IRP, consisting of a walk—through inspection of the entire
project Site. Upon Settling Private Parties' completion of
all outstanding construction items for the IRP, Settling
Private Parties shall notify EPA for the purpose of
conducting a Final Construction Inspection. The -IRP
Prefinal Construction Inspection Report shall) be used as a
checklist with the Final Construction Inspection focusing on
the outstanding construction items identified in the
Prefinal Construction Inspection. All tests that were ™t
originally unsatisfactory shall be conducted again.
Confirmation shall be made during the IRP Final Construction
Inspection that all outstandlng items have been resolved.
Any outstanding construction items discovered during the
inspection still requiring correction shall be identified
and noted on a punch list. If any items are found
unresolved during the IRP Final Construction Inspection,
then that inspection shall be considered to be a Prefinal
Construction Inspection, requiring another IRP Prefinal
Construction Inspection Report and subsequent IRP Final
Cnnstructlon Inspection.

iRP FINAL CONSTRUCTION INSPECTION REPORT

Within sixty (60) days followlng the conclusion of the IRP
Final Construction Inspection, Settling Private Parties
shall submit an IRP Final Construction Inspection Report for
the IRP. EPA, after a reasonable opportunity for review and
comment by the Commonwealth, will provide comments to
Settling Private Parties. The IRP Final Construction
Inspection Report shall include the following: '

1. Brief description of how outstanding items noted in the
Prefinal Inspection were resolved'

2. Explanation of modlflcatlons made during the IRP Work
to the original IRP RD and IRP RA Work Plans and why
these changes were made;

3. As-built drawings;
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4. Synopsis of the construction work defined in the SOW
and certification that the construction work has been
completed.

F. IRE REMEDIAL ACTION REPORT
As provided in Section XVII of the Consent Decree, within 90
days after Settling Private Parties conclude that the IRP
has been fully performed and the Performance Standards have
been achieved, Settling Private Parties shall so certify to
the United States and shall schedule and conduct a
pre-certification inspection to be attended by EPA, the
Commonwealth and Settling Private Parties. If after the
pre-certification inspection Settling Private Parties still
believe that the IRP has been fully performed and the
Performance Standards have been achieved, Settling Private
Parties shall submit an IRP RA Report to EPA in accordance

with Section XVII of the Consent Decree. The IRP RA Report
shall include the following:

1. A copy of the IRP Final Construction Inspection Report,

2. A synopsis of the Work defined in this SOW and a
demonstration in accordance with the Performance
Standards Verification Plan that Performance Standards
have been achieved; and :

3. Certification that the IRP has been completed in full
satisfaction of the requirements of the Consent Decree.

After review by EPA, and after a reasonable opportunity for
review and comment by the Commonwealth, Settling Private
Parties shall address any comments and submit a revised
report. As provided in Section XVII of the Consent Decree,
the IRP shall not be considered complete until EPA approves
the IRP RA Report.

S v - IM NT 10 E _PERIOD D
ASS0C D ACT VIT S

The remalnder of the selected remedy includes the Interim
Maintenance Period and Final Closure Period, collectively
referred to as the Balance of Remedial Phase (BoRP). The BoRP
contains two separate and distinct periods of action: 1) an
Interim Maintenance Period (IMP), which commences upon issuance
of the Certificate of Completion for the IRP and ends when EPA
~concludes, in consultation with the Commonwealth, that the trench
stabilization criteria have been achieved. The IMP includes
initial cap maintenance, trench leachate management, installation
of a horizontal flow barrier, if necessary, and site maintenance
and monitoring; and, 2) a Final Closure Period (FCP), which
commences upon EPA determination that the trench stabilization



36

criteria, as defined in the IMP Work Plan, have been achieved
and concludes when EPA issues the Certificate of Completion for
the BoRP. The FCP includes installation of the final cap and
-burial of remaining Site waste and debris.

A.

INTERIM MAINTENANCE PERIQD

Six months prior to completion of the IRP RA, the
Commonwealth shall submit to EPA the Interim Maintenance
Period (IMP) Work Plan.. A copy of the IMP Work Plan shall
also be provided to the Settling Parties. Settling Parties
shall provide technical assistance to the Commonwealth in
preparing the IMP Work Plan. Because of the 100~year period
estimated for completion of the IMP, all work plans and
schedules must be considered preliminary and tentative. all
Work conducted during the IMP shall be based on the most
appropriate technology then available. For example, it will
be impossible to determine a schedule for subsidence repair,
additional pumping, and cap replacement; therefore, all
elements and schedules of the IMP Work Plan, if appropriate,
shall be considered of a preliminary nature. All documents
must be dynamic and clearly reflect current scientific and
technical approaches required to protect human health and
the environment. The IMP shall include, but not be

limited to, the following activities: -

~ Periodic surveys and subsidence monitoring _

- Initial cap maintenance and replacement as necessary

- Improvements to, and maintenance of, Site drainage
and erosion control features, as needed

- Trench leachate management and monitoring

— Installation of a horizontal flow barrier (if
necessary) '

~ Waste burial

- Maintenance and monitoring activities

Upon approval of the IMP Work Plan, the Commonwealth shall
implement the IMP Work Plan. In the event EPA has not
approved the IMP Work Plan before Certification of
Completion of the IRP, the Commonwealth shall undertake
the activities specified in the IMP Work Plan it submitted
to EPA, until EPA approves an IMP Work Plan, and upon
approval of the IMP Work Plan, shall continue such
activities as finally approved in the IMP Work Plan.

In conjunction with submittal of the IMP Work Plan, the
Commonwealth shall submit a IMP Quality Assurance

Project Plan (IMP QAPP), IMP Sampling and Analysis Plan
(SAP) and a IMP Health and Safety Plan (IMP HASP), all of

‘which will essentially be revised versions of the Initial

Remedial Phase QAPP and HASP. The IMP QAPP and SAP shall
follow the format outlined in Section 1V, Task II.A of
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this SOW for SAPs and QAPPs and the IMP HASP shall follow
the format for HASPs outlined in Section IV, Task III.A of
this SOW.. The IMP Work Plan and the IMP QAPP must be
reviewed and approved by EPA and the IMP Health and Safety
Plan must be reviewed and commented on by EPA. Plans,
specifications, submittals, and other deliverables shall
be subject to EPA review and approval in accordance with
Section XIV of the Consent Decree. Review and/or
approval of design submittals only allows the Commonwealth
to proceed to the next step of the design process. Approval
does not imply acceptance of later design submittals that
have not been reviewed, nor does it imply that the remedy,
when constructed, will meet Performance Standards.

1. teri ce Period W

Six months prior to scheduled completion of the

IRP RA, the Commonwealth shall submit a IMP Work Plan
to EPA for review and approval. The IMP Work Plan
shall bé developed in conjunction with the IMP T
QAPP, SAP and HASP. The IMP Work Plan shall include a
description of the potential data collection and
evaluation activities that may be necessary during the
IMP. The IMP Work Plan should conceptually address
IMP data acgquisition and analysis, initial cap .
maintenance, leachate managementr, installation of a
herizontal flow barrier {if determined to be
necessary), equipment, and solid waste disposal, and
improvements to, or construction of, permanent surface
water and erosion control measures. The IMP Work Plan
should also conceptually address maintenance,
monitoring and surveillance systems.

The IMP Work Plan shall be revised, as necessary, as
part of EPA's five~year review or more frequently if it
is determined to be necessary. Modifications will be
made to reflect the changing Site conditions and
changes in available technologies. The IMP Work Plan
should address the following:

a. A statement of the problems and potentiallproblems
posed by the Site following completion of the
IRP RA and the objectives of the IMP;

b. An abbreviated -background summary setting forth
the following:

- A brief description of the Site after completion
of the IRP;

~ As-built drawings and documents from the IRP RA;
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= A summary of the existing data including -
physical, radioclogical and chemical
characteristics of the contaminants identified
and their distribution among the environmental
media at the Site.

A preliminary list of the tasks to be performed
during the IMP, information needed for each task
if available, information which may be produced

during and at the conclusion of each task, and

description of Work products that will be ‘
submitted to EPA;

Because of the 100~year period of time estimated
to implement the IMP, submission of deliverables
will be established and/or adjusted by -the
Commonwealth, as approved by EPA, at the time of
EPA's five-year reviews of the remedy.

Project management plans, including data T
management plans and provision for periodic
reports to EPA, shall be revised at EPA's
direction in conjunction with EPA five-year
reviews. Data management plans shall address the
requirements for project management including
sorting and retrieving the data. The best
available data analysis techniques will be
utilized.

Community relations support activities to be
conducted during the IMP should be addressed as
part of each five-year review. The Commonwealth
shall assist EPA in preparing and disseminating
information to the public regarding IMP Work.

Methodologies included in the IMP Work Plan should
be reviewed as part of the five-year review.
Methodologies chosen at those times should
describe start-up procedures, operation,
troubleshooting, training, and evaluation
activities to be carried ocut by the Commonwealth
during the IMP;

The IMP Work Plan shall be a flexible document
anticipating possible changes in scientific and
technical information available throughout the
estimated 100-year period of the IMP.

Interim Maintenance Period Operations

The initial IMP Work Plan shall also include
- start-up procedures, operations, troubleshooting,
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training, and evaluation activities. The initial IMp
Work Plan shall address the following elements:

a. Custodial care activities including grass cutting,
ditch cleaning, fence repairing, and minor repair
of the erosion control systems, trench cap, and

‘monitoring instruments.
b. Equiﬁment start-up and operator training:

- Technical specifications governing monitoring
and erosion control systems;

- Requirements for providing appropriate visits
by experienced personnel to oversee
installation, adjustment, start-up and
operation of systems; and,

-~ Training personnel regarding appropriate
operational procedures once start-up has beern’
successfully completed.

c. Description of normal operation and maintenance:

~ Description of tasks required for system.
operation; _ : .

- Description of tasks required for system
maintenance;

~ Description of pfescrihed treatment or
operating conditions; and

= Frequency for each IMP operations task, if
appropriate.

d. Description of potential operating problems:

.~ Description and analysis of potential operating
problems;

- Sources of information regarding problems; and

= Common remedies or anticipated corrective
actions. : -

e. Description of routine monitoring and laboratory
testing:

- Description of monitoring tasks;

~ Description of required iaboratory tests and
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their potential interpretation;

"= Required QA/QC; and

- Monitoring frequency.

Description of alternate IMP procedures:

- - Should systems fail, alternate procedures; .and,

~ Analysis of vulnerability of the system and a
description of additional resource requirements
should systems fail,

Safety Plan:

- Description of precautions to be taken and

required health and safety equipment, etc., for
personnel protection.

Description of equipﬁenf:

= Equipment identification;

- Installation of mwonitoring components; .
- Maintenance of Site equipment; and

- Eguipment replacement, as necessary, and its
installation components.

Records and reporting:

~ Daily field logs;

- Laboratory records;

- Database for Site records;

- Mech#nisms for reporting emergencies;

- Database fbr personnel and maintenance
records; and

- Yearly reports to state/federal agencies.

Description of access control, security and
notification measures;

~ Description of institutional control
requirements to be performed during the
IMP;
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= Description of the legal procedures and
mechanisms for administering deed and notice
requirements of access control, security and
notification requirements of this SOW as well
as the location of storing legal notices and
Site conditions.

B.  FINAL CLOSURE PERIOD

s (o] W

A Final Closure Period (FCP) Remedial Design Work Plan
shall be developed by the Commonwealth and

submitted to EPA within 60 days of EPA determination
that the trench stabilization criteria have been
achieved (the Interim Maintenance Period has
concluded).

The FCP RD Work Plan shall be developed in conjunctlon
with the FCP QAPP, SAP and HASP. The QAFP and SAP =
shall follow the format outlined in Section IV,

Task II.A for SAPs and QAPPs and the IMP HASP

shall follow the format for HASPs outlined in Section
IV, Task III.A of this SOW. The FCP RD Work Plan shall
include a description of the potential data collection
and evaluation activities that may be necessary during
the FCP. The FCP RD Work Plan should conceptually
address FCP data acgquisition and analysis, final cap
maintenance, improvements to surface water and erosion
control measures (as needed), leachate management,
equipment, and solid waste disposal. The FCP RD Work
Plan should also conceptually address maintenance,
monitoring and surveillance systems.

The FCP RD Work Plan should address the following:

a. A statement of the problems and potential problems

posed by the Site and the objectives of the Final
Closure Period;

b. An abbreviated background summary setting forth
the following:

- A brief description of the Site;
~ As-built drawings and documents from the IRP;

- A summary of the existing data including
physical, radioleogical and chemical
characteristics of the contaminants identified
and their distribution among the environmental
media at the Site.
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c. A preliminary list of the tasks to be performed
during the Final Closure Periecd, information
needed for each task if available, information
which may be produced during and at the conclusion
of each task, and a description of work products
that will be submitted to EPA;

na sure

FCP Preliminary Remedial Design shall begin with
initial remedial design and shall end with the
completion of approximately 30 percent of the remedijal
design effort. At this stage, the Commonwealth shall
field verify, as necessary, the existing conditions of
the Site. The technical requirements of the IRP shall
be addressed and outlined so that they may be reviewed
to determine if the final remedial design will provide
an effective remedy. Supporting data and documentation
shall be provided with the design documents defining
the functicnal aspects of the project. EPA approval ‘of
the FCP Preliminary Remedial Design Report is reguired
before the Commonwealth may proceed with further design
work, unless specifically authorized by EPA. 1In
accordance with the design management schedule
established in the approved FCP RD Work Plan, the
Commonwealth shall submit to EPA the FCP Preliminary.

Remedial Design Report which shall consist of the
following:

a. esults of Data Acquisitio ctivities

Data gathered during the project planning phase
shall be compiled, summarized, and submitted along
with an analysis of the impact of the results on
design activities.

b. inal Closure Period Preliminary Remedial Desi

Plans and Specifjcations:

The Commonwealth shall submit to EPA an outline of
the required drawings, including preliminary
sketches and layouts, describing conceptual
aspects of the design, unit processes, etc. 1In
addition, an outline of the regquired
specifications, including Performance Standards,
shall be submitted. Construction drawings shall
reflect organization and clarity, and ‘the scope of
the technical specifications shall be outlined

in a manner reflecting the final specifications.
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i ] lod_Prefinal and Final Remedial Desi

The Commonwealth shall submit the FCP Prefinal Remedial
Design Report when the design work is approximately 90
percent complete in accordance with the approved design
management schedule. Concurrent with submittal of the
FCP Prefinal Remedial Design Report, the Commonwealth
shall also submit an Institutional Control Work Plan
and Institutional Control Operations and Maintenance
Manual. The Commonwealth shall address comments
generated from the FCP Preliminary Remedial Design
Report review and subsequent comments in meetings and
informal reviews by EPA and the Commonwealth and
clearly show any modification of the design as a result
of incorporation of the comments. The FCP Prefinal
Remedial Design Report shall function as the draft
version of the FCP Final Remedial Design Report. After
EPA review and comment on the FCP Prefinal Remedial
Design Report, the FCP Final Remedial Design Report
shall be submitted along with a memorandum indicating-
how the Prefinal Remedial Design Report comments were
incorporated into the Final Remedial Design Report.-
All FCP Final Remedial Design documents shall be
certified by 2 Professional Engineer registered in the

Commonwealth of Kentucky. EPA written approval af the

FCP Final Remedial Design Report is required before
initiating construction of the final cap, unless
specifically authorized by EPA. The following items
shall be submitted with or as part of the FCP Prefinal
and Final Remedial Design Reports:

a. Complete Final Closure Perjod Design Analyses

The selected design shall be presented along with an
analysis supporting the FCP design approach. Design
calculations shall be included.

b. ina s eriod Fi S an
ecifications

A complete set of construction drawings and
specifications shall be submitted which describe the
selected design.

c. - ina st tion S e

A final construction schedule shall be submitted for
EPA approval.

d. Final Overall Construction Cost Esgiméte

An estimate within +15 percent to -10 percent of
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actual, overall remedial construction costs shall be
submitted. .

ECP RA Plapning
Concurrent with the submittal of the FCP Prefinal
Remedial Design Report, the Commonwealth shall submit a

draft FCP RA Work Plan for review and comment by EPA.

Within 30 days after approval of the FCP Final Remedial
Design Report, the Commonwealth shall submit a final
FCP RA Work Plan which must be reviewed and approved by
EPA prior to construction of the final cap.

Upon approval of the FCP Final Remedial Design Report
and the FCP RA Work Plan, the Commonwealth shall
implement the FCP Work Plan in accordance with the
approved construction management schedule. . Significant
field changes to the construction as set forth in the
FCP RA Work Plan shall not be undertaken without the =~
approval of EPA. The construction shall be documented
in enough detail to produce as-built construction
drawings after the construction is complete. :
Deliverables shall be submitted to EPA for review and
approval in accordance with Section XIV of the Consent
Decree. Review and/or approval of submittals only
allows the Commonwealth to proceed to the next step of
the remediation process. Approval does not imply
acceptance of later project submittals that have not
been reviewed, nor does it imply that the remedy,

when constructed, will meet Performance Standards.

a. c Wo

The Commonwealth shall submit a Work Plan which
provides a detailed plan of action for completing the
FCP RA activities to EPA for review and approval.

This Work Plan shall provide for the safe and efficient
completion of the FCP. fThe Work Plan shall be
developed in conjunction with the FCP Construction
Management Plan, the FCP Construction Quality

Assurance Plan, and the FCP Construction Health and
Safety Plan/Contingency Plan, although each plan may be
delivered under separate cover. The FCP RA Work Plan
shall include a comprehensive description of the FCP
activities to be performed and a construction schedule
for completion of each major FCP activity and
submission of each FCP deliverable.

Specifically, the FCP RA Work Plan shall include the
following:
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- A detailed description of the FCP tasks to be
performed and a description of the work products
to be submitted to EPA, including the deliverables
set forth in the remainder of Task IV which
pertain to FCP activities;

- A schedule for completion of each required
activity and submission of each FCP deliverable
required by the Consent Decree, including those
in this SOW;

- A project management plan, including provision for
monthly reports to EPA; '

- ‘A description of the community relations
support activities to be conducted during the
FCP. At EPA's request, the Commonwealth
shall assist EPA in preparing and disseminating
information to the public regarding the FCP to be
performed. ' : N

= A description of the strategy for delivering
the project. This section shall -address
the management approach for implementing the
FCP, including procurement metheds and contracting
strategy, phasing alternatives, and contractor and
equipment availability concerns.

b. FCP Construction Management Plap

The Commonwealth shall develop an FCP Construction
Management Plan (Plan) to indicate how the construction
activities are to be implemented and coordinated with
EPA during the FCP. The Commonwealth shall designate a
person to be an on-Site Project Coordinator and their
representative on-Site during the FCP, and identify
this person in the Work Plan. The Work Plan shall

also identify other key project management personnel
comprising the FCP Construction Project Team along with
the lines of authority, and provide descriptions of
the duties of the key personnel aleong with an
organizational chart. In addition, a plan for the
administration of construction changes and EPA review
and approval of those changes shall be included.

c. FCP Construction Quality Assurance Plan

The Commonwealth shall develop and implement

an FCP Construction Quality Assurance Program to
ensure, with a reasonable degree of certainty, that the
completed FCP meets or exceeds all design criteria,
~plans and specifications, and Performance Standards.
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At a minimum, the FCP Construction Quality Assurance
Plan shall include the following elements:

- The name, gualifications, duties, authorities, and
responsibilities of each person assigned a
quality contrel function.

- Description of the observations and control
testing that will be used to monitor the
construction and/or installation of the components
of the FCP. This includes information which
certifies that personnel and laboratories
performing the tests are gqualified and the
equipment and procedures to be used comply with
applicable standards. Any laboratories to be used
shall be specified. Criteria for acceptance or
rejection of laboratories shall be listed and
plans for implementing corrective measures shall
be addressed.

= A schedule for managing submittals, testing,
inspections, and any other QA functions (including
those of contractors, subcontractors, fabricators,
suppliers, purchasing agents, etc.) that involve
assuring quality workmanship, verifying compliance
with the plans and specifications, or any other.QC
ocbjectives. Inspections shall verify compliance
with all environmental requirements and include,
but not be limited to, air ¢uality and emissions
monitoring records and waste disposal records.

- Reporting procedures and reporting format for
QA/QC activities including such items as daily
summary reports, schedule of data submissions, .
inspection data sheets, problem identification and
corrective measures reports, evaluation reports,
acceptance reports, and final documentation.

- A list of definable features of the Work to be _
performed. A definable feature of Work is a task
which is separate and distinct from other tasks
and has separate control requirements.

d. CP + i e a
Plan/Contingency Plan .

The Commonwealth shall prepare a FCP Construction
Health and safety Plan/Contingency Plan in conformance
with the Commonwealth's health and safety program
administered under the Site license, and in compliance
with OSHA regulations. The FCP Construction Health

and Safety Plan/Contingency Plan shall include a health
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and safety risk analysis, a description of monitoring
and personal protective equipment, medical monitoring,
and Site control. EPA will not approve the
Commonwealth's FCP Construction Health and Safety
Plan/Contingency Plan, but rather EPA will review it to
ensure that all necessary elements are included and
safety procedures are fully described. This plan shall
include a Contingency Plan and incorporate Air
Monitoring and Spill Control and Countermeasures .
Plans. The Contingency Plan shall be written to ensure
protection of on-Site construction workers and the
local population potentially affected. It shall
include the following items:

- Name of person who will be responsible in the
event of an emergency incident, as well as at
least two alternates.

= . Plan for Site safety indoctrination and training
for all employees, name of the person who will -
give the training and the topics to be covered.

- Plan and date for meeting with the local
community, including local, state and federal
agencies involved in the cleanup, as well as the
local emergency squads and the local hospitals, .

- A list of the first aid and medical facilities
including location of first aid kits, names of
personnel trained in first aid, a clearly marked
map with the route to the nearest medical
facility, all necessary emergency phone numbers
conspicuously posted at the Site (i.e., fire,
rescue, and the Kentucky Disaster Emergency
Services (KDES)).

- Plans for protection of public and visitors to the
Site.

- Air and Radiation Monitoring Plan which
incorporates the following requirements:

i) Air and radiation monitoring shall be
conducted on-Site, at the restricted area
boundary and at the Site boundary. The
radiological constituents that were
identified during the Risk Assessment shall
serve as a basis of the sampling and
measurement of pollutants in the atmosphere
and radiological control areas. Settling
Private Parties shall clearly identify these
compounds along with the required detection

N
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and notification levels for the restricted
and unrestricted areas. Air and radiation
monitoring shall include personnel monitoring
where applicable.

Personnel monitering shall be conducted
according to 10 CFR §§ 20.1501 and 20.1502
(902 KAR 100:019 Sections 12 and 13), OSHa,
NIOSH and NRC regulations (as amended).

On-Site area monitoring shall consist of
continuous real-time monitoring performed
immediately adjacent to any waste excavation
areas, treatment areas, and any other
applicable areas when work is occurring.
Measurements shall be taken in the
radiclogical control areas to include, but
not be limited to: on-Site worker bicassays,
contamination surveys, radiation surveys,
high volume air sample surveys, and tritium -
air sample surveys.- Additionally, the
breathing zones of personnel immediately .
upwind and downwind of the work areas shall
be surveyed for hazardous chenmical
constituents. Equipment shall include the
following, at a minimum: self reading
dosimeters, portable alpha, beta and gamma
radiation survey meter, scintillation probes
(alpha and gamma detector), hand probe (beta
detector), tritium monitor, organic vapor
meter, explosivity meter, particulate
monitoring equipment, and on-Site windsock,

Monitoring shall consist of monitoring
airborne radiological contaminants

at the boundary of the restricted area and
the Site boundary to determine whether
harmful concentrations of toxic constituents
are migrating off-Site. EPA approved methods
shall be used for sampling and analysis of
air. The results of the air monitoring and
the on-site meteorological monitoring shall
be used to assess the potential for off-Site
exposure to toxic materials. The air
monitoring program shall include provisions
for notifying nearby residents, local, state
and federal agencies in the event that
unacceptable concentrations of airborne
contaminants are migrating off-sSite.

The Commonwealth shall report detection of
levels of airborne contaminants above the
limits of 40 CFR Part 61, Subpart H to EPA in
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accordance with Section XVIII of the Consent
Decree.

- A plan for instituting a medical surveillance
progran which shall address medical requirements
for Site workers, physician examinations,
personnel dosimetry records and summary reports,
and transfer of personnel monitoring records te
the appropriate state and federal agencies,

- A 5pi11 Control and Countermeasures Plan which
shall include the following: B

i) contingency measures for potential spills
and discharges from materials handling and/or
transportation.

ii) A description of the methods, means, and
facilities required to prevent contamination
of soil, water, atmosphere, and :

° uncontaminated structures, equipment, or
material by spills or discharges which could
potentially occur during the pumping and
solidification operations.

iii) A description of the equipment and
personnel necessary to perform emergency
measures required to contain any spillage and
to remove spilled materials and seils or
liquids that become contaminated due to
spillage. This collected spill material must
be properly disposed of.

iv) A description of the equipment and
personnel to perform decontamination measures
that may be required for previously
uncontaminated structures, equipment, or
material.

& tructjen C e

The Commonwealth and federal, state and local
government agencies shall hold a Preconstruction
Conference prior to initiation of FCP construction.
The Preconstruction Conference agenda shall include:

a. Defining the roles, relationships, and
~responsibilities of all parties;

h. Reviewing methods for documenting and reporting
inspection data;
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c. Reviewing methods for distributing and storing
documents and reports;

d. Reviewing work area security and safety protocols;
e. Reviewing the approved construction schedules;

£. Conducting a Site reconnaissance to verify that
the design criteria and the plans specifications
are understood and to review material and
equipment storage locations.

The Preconstruction Conference must be docunented,
including, at a minimum, names of people in attendance,
issues discussed, clarifications made, special
instructions issued.

Final Closure period Prefinal Construction Inspection

Upon preliminary completion of the FCP construction,
the Commonwealth shall notify EPA for the purpose of
conducting a Prefinal Construction Inspection. :
Participants should include the Project Coordinators
Supervising Contractor, Construction Contracteor, and
other federal, state, and local agencies with a _
jurisdictional interest. The Prefinal Construction
Inspection shall consist of a walk-through inspection .
of the entire project Site. The objective of the
inspection is to determine whether the construction is
complete and consistent with the Consent Decree. Any
outstanding construction items discovered during the
inspection shall be identified and noted on a punch
list. Additionally, monitoring equipment shall be
operationally tested by the Commonwealth. The
Commonwealth shall certify that the equipment has
performed to effectively meet the purpose and intent of
the specifications. Retesting shall be completed where
the initial testing reveals deficiencies. A Prefinal
Construction Inspection Report shall be submitted by
the Commonwealth for the Prefinal Construction
Inspection which outlines the ocutstanding construction
items, actions required to complete the itenms,
completion date for the items, and an anticipated date

for the Final Construction Inspection.

osure Perio a nstructi Inspecti

EPA will perform a Final Construection Inspection for
the FCP, consisting of a walk-through inspection of the
entire project Site. Upon the Commonwealth's
completion of all outstanding construction items, the
Commonwealth shall notify EPA for the purpose of
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conducting a Final Construction Inspection. The
Prefinal Construction Inspection Report shall be used
as a check list with the Final Construction Inspection
focusing on the outstanding construction items
identified in the Prefinal Construction Inspection.

All tests that were originally unsatisfactory shall be
conducted again. Confirmation shall be made during the
Final Construction Inspection that all outstanding

' items have been resolved. Any outstanding construction

items discovered during the inspection still reguiring
correction shall be identified and noted on a punch
list. 1If any items are found unresolved during the
Final Inspectien, then that inspection shall be
considered to be a Prefinal Construction Inspection,
requiring another Prefinal Construction Inspection
Report and subsequent Final Construction Inspection.

Final Closure Periocd Final Construction Inspectijon

Report -

Within sixty (60) days following the conclusion of the
Final Construction Inspection, the Commonwealth shaill
submit a Final Construction Inspection Report for the
FCP. EPA will review the draft report and will provide
comments to the Commonwealth. The Final Construction
Inspection Report shall include the following:

a. Brief description of how outstanding items noted
in the Prefinal Construction Inspection were
resolved;

b. Explanation of modifications made during the FCP
construction to the original FCP Design and FCP
Construction Work Plan and why these changes were
made;

c. As-built drawings;
d. Synopsis of the construction work defined in the

SOW and certification that the construction work
hag been completed.

c. REME ON_REPO

As provided in Section XVII of the Consent Decree,
after the Commonwealth concludes that the Remedial
been fully performed and the Performance Standards
achieved, the Commonwealth shall so certify to the
and shall schedule and conduct a pre-certification
be attended by EPA and the Commonwealth. If after

within 90 days
Action has
have been
United States
inspection to
the

pre-certification inspection the Commonwealth still believes that
the Remedial Action has been fully performed and the Performance
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Standards have been achieved, the Commonwealth shall submit a
BoRP RA Report to EPA in accordance with Section XVII of the
‘Consent Decree. The BoRP RA Report shall include the following:

1. A copy of the BoRP Final Construction Inspection
Report;

2. A synopsis of the Work defined in this SOW and a
demonstration in accordance with the Performance .
Standards Verjification Plan that Performance Standards
have been achieved; and

3. Certification that the BoRP has been completed in full
satisfaction of the requirements of the Consent Decree.

After review by EPA, the Commonwealth shall address any comments
and submit a revised report. As provided in Section XVII of the
Consent Decree, the BoRP shall not be considered complete until
EPA approves the BoRP RA Report.

. D. INSTITUTIONAL CONTROL PERIOD
1. ituti n W

An Institutional Control Work Plan shall be developed
by the Commonwealth during the FCP and submitted to EPA
for approval no later than six months prior to
scheduled completion of FCP construction.
Inplementation of the Institutional Control Woerk Plan
shall commence upon completion of the FCP Final
Construction Inspection and EPA approval of the
Institutional Control Work Plan. Operation and
Maintenance activities under the Institutional

Control Work Plan shall be conducted in accordance with
the Institutional Control Operations and Maintenance
Manual which shall be submitted in conjunction with the
Institutional Control Work Plan. The Institutional
Control © & M Manual will, in essence, be a revised
version of the Interim Maintenance Period Operations
specified in Section IV, Task IV.A.2 of this SOW.
Operation and Maintenance under the Institutional
Control Work Plan shall be conducted for 100 vyears
following EPA issuance of the Certification of
Completion of the Remedial Action. This period for
Institutional control conforms to 902 KAR 100:022
Section 27. Work Plans for this period will be dynanmic
documents which shall reflect the most appropriate
techneclogies then available.
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- T ON.

1. Post-Institutional Control Work Plan
A Post-Institutional Control Work Plan shall be
developed by the Commonwealth during the
Institutional Control Period and submitted to EPA for
approval no later than six months prior to conclusion
of the Institutional Control Period. Implementation of
the Post-Institutional Control Work Plan shall commence
upon completion of the Institutional Control Period and
EPA approval of the Post~Institutional Contrel Work
Plan. Operation and Maintenance activities under the
Post-Institutional Control Work Plan shall be conducted
in accordance with the Post-Institutional Control
Operations and Maintenance Manual which shall be
submitted in conjunction with the Post-Institutional
Control Work Plan. The Post-Institutional Control o &
M Manual will, in essence, be a revised version of theé
Institutional Control O & M Manual specified above.
Operation and Maintenance under the Post~Institutional
Control Work Plan shall be conducted in perpetuity.
Work Plans for this period will be dynamic documents

which shall reflect the most appropriate technolagies
then available. C .

TASK V_- PERFORMANCE MONITORING

Performance monitoring shall be conducted by the Commonwealth
throughout the Initial Remedial Phase, Balance of Remedial Phase
- and Institutional Control Period to ensure that all Performance
Standards are met.

A.

PERFO CE S CATION P s

The purpose of the Performance Standards Verification Plans
is to provide a mechanism to ensure that both short~-term and
long-term Performance Standards for the Remedial Action are
met. Guidances used in developing the Sampling and Analysis
Plans during the Initial Remedial Phase Remedjial Design and

Balance of Remedy Phase shall be used. Settling Private

Parties shall submit a Performance Standards Verification
Plan with the Initial Remedial Phase Prefinal and Final
Remedial Design Reports. - The Commonwealth shall submit a
Performance Standards Verification Plan with the Interim
Maintenance Period Work Plan and with the FCP Prefinal and
Final Remedial Design Reports. Once approved, the
Performance Standards Verification Plans shall be
implemented by the Commonwealth on the approved schedule.
The Performance Standards Verification Plans shall include:



54

The Performance Standards Verification Field Sampling
and Analysis Plan that provides guidance for all field
work by defining in detail the sampling and data
gathering methods to be used. .

The Performance Standards Verification Quality
Assurance/Quality Control Plan that describes the .
quality assurance and quality control protocols which
will be followed in demonstrating achieving Performance
Standards and that the remedy is expected to continue
to achieve all Performance Standards.

Specification of those tasks to be performed to
demonstrate compliance with the Performance Standards

‘and a schedule for the performance of these tasks.



